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This appeal presents no question not altogether tech-

nical in character. There are no merits whatever

involved. The appellants, confessedly, have in their

hands a vast sum of money which should go to the appellee and

to her brother and sister, that in equity at least belongs to them.

The decree appealed from directs appellants to give up to the

appellee her share. It is not and cannot be contended that

the appellants are entitled to keep all the enormous sums

drawn from the funds of the Smith Brothers Sheep Company

by John M. Smith while he held the stock of the appellee as
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her trustee, as this court adjudicated he held it. The

proposition upon which the appeal rests is that, though

the appellee would, by a circuitous route, through a long and

tedious process, over obstacles more or less numerous obstruct-

ing the paf,h she must travel, most of which spring up in conse-

quence of the failure of the appellants to discharge duties

which they owed her,—though she would thus eventually get

what has been awarded her, it was wrong in the court to ad-

judge it to her directly.

It is admitted that up to the time the appellee began her

action in the year 1907, and since the death of her father in

1897, John M. Smith apropriated about $200,000 of the

moneys of the company, over and above all credits that the

appellants find themselves able even to assert. They maintain

that not withstanding these enormous withdrawals the appellee

must, even as a condition to the recovery of her stock, under

the decree herein, go out and borrow, if she can, the money

necessary to enable her to return what she received as her share

of the purchase price of it, with interest, and thus having in-

vested herself with the character of a stockholder she may

take steps as such to cause the Smith Brothers Sheep Company,

which is in the absolute control of Mary M. Smith, to bring

a suit against Mary M. Smith as executrix of the estate of

John M. Smith, deceased, to recover from the estate the amount

of the withdrawals, with interest, or rather, to bring such action

for the Sheep Company against Mary M. Smith and the other

directors of the Smith Brothers Sheep Company for negligence

in failing to present the claim of the company against the estate
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for allowance, or she, the appellee, may bring such a suit

in her own name for the benefit of the company. Then when

judgment »§iitmt the company is eventually obtained, if it shall

be, encountering questions of the statute of limitations and

other pleas, and is collected and in the treasury of the com-

pany, it will be necessary for her to take steps to have a divi-

dend declared. Presumably Mary M. Smith will be in no

hurry to declare or distribute a dividend out of the funds thus

forced from her and the court must again be appealed to for

the ultimate relief. Of course, it is hoped that somewhere in

this legal quagmire the appellee will trip and permit the appel-

lants to escape, loaded down with the plunder of this cor-

poration, or that it may prove a veritable Slough of Despond

which the appellee and those despoiled with her shall have

neither the faith nor the endurance to cross.

The master listened to the arguments of counsel in support

of his contention that the pitfall route was the only one avail-

able to the appellee, but that officer was unconvinced that the

law required it. They were repeated before the learned trial

judge, who could see no reason for denying the appellee

direct relief. They are now renewed in this court. We
shall endeavor to show that there is abundant reason why this

court of equity may indulge in this suit the delight of doing

justice not by halves.
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I. WILL EQUITY REGARD THE
WITHDRAWALS AS

DIVIDENDS?
A. THE FACTS AND THE LAW.

The master and the court arrived at the conclusion embodied

in the decree appealed from on the ground that at the election

of the appellee the balance of the account of John M. Smith,

at the end of each year after the pretended purchase of the

stock of the estate of William A. Smith, is to be regarded as

having been appropriated by the former as dividends or profits

upon the stock held by him, and that he must account to the

appellee on account of such withdrawals in the same manner as

though a dividend had annually been declared in an amount

equal to such balance, and the same had been extinguished

upon the books by a credit of an equal amount.

The appellants claim that because there was no formal

meeting of the board of directors, at which a formal resolution

declaring a dividend was adopted, the balances, as will here-

after be explained, must all be regarded as subsisting obliga-

tions of John M. Smith and debts due from him to the corpora-

tion, as evidencing that he was at the time of his death in-

debted to the company in the sum of the various balances men-

tioned, giving a right of action to the company itself, but carry-

ing no obligation to account to the appellee.

It is conceded on behalf of the appellee that there was no

formal declaration of a dividend by the board of directors until

after the present suit was started in 1907, but the acts of the

parties, the manner in which the business was carried on, are



— 5—

entirely irreconcilable with any theory except that all parties

concerned treated the withdrawals made by John M. Smith,

not as loans made to him or moneys appropriated, which he

was to pay back to the company, but as profits on the stock

never to be repaid and as his as absolutely as though the most

scrupulous regard had been paid to the established procedure

in connection with the business of corporations.

Before adverting in detail to the considerations which lead to

this conclusion, a brief review of the facts of the main case and

a hurried survey of the account may be helpful.

William A. Smith died in 1897, the owner of 122,950

shares of the capital stock of the Smith Brothers Sheep Com-

pany, his brother John M. ov/ning most of the remainder of

250,000 shares. The wife of John M. owned 5000 shares,

par value one dollar, and 100 shares to qualify them as

directors were divided between N. B. Smith and one Mc-

Naught, who was manager of the ranch of the company for a

number of years prior to 1 901 , when he was succeeded by W.

W. Flatt, to whom he transferred his shares. Neither N. B.

Smith nor Flatt claimed to own the stock so standing in their

names, but held it in trust for John M. Smith.

Transcript, pages 133, 134.

By the will of William, who left all his estate to his three

children, of whom the appellee is one, N. B. Smith, his nephew,

was appointed executor. In 1899 he sold the stock of the

estate to his uncle, John M. Smtih who, at or about the time

of the sale, petitioned to be appointed and was appointed the

guardian of the children. The money passing, $85,000. was
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procured through a temporary loan effected by John

M. at a bank, »»d who, on distribution being speedily made,

got it back as the guardian of the children and immediately

afterwards applied it to the satisfaction of his notes at the bank.

As the children arrived at their majority he paid them off

out of moneys coming out of the company's funds.

Transcript, pages 82-83,

with interest at three per cent, from the date of an order pro-

cured from the judge of the court authorizing him to borrow

the funds of his wards about a year and a half after he had

appropriated them.

This Court held the transaction fraudulent and void, directed

that one-third of the stock transferred be delivered to the ap-

pellee upon her restoring the moneys paid her on account of the

same, with interest, and that she have an accounting and that

such proceedings be had as would place her in the situation in

which she would be had the sale not been made.

Transcript, page 3.

An interlocutory decree was entered accordingly, referring

the cause to a master to ascertain and determine the amount of

money received by the appellee from John M. Smith for her

undivided one-third interest in the stock sold, to compute

the aggregate of the various sums paid her, with simple interest

on each payment, at eight per cent., likewise to ascertain and

determine the amount of the dividends on her share of the stock

which had been received by John M. Smith with compound

interest, and to offset the one amount against the other.

Transcript, pages 7-8.



With the interlocutory decree the court filed an opinion in

which the word **dividend** and "dividends'* as used in the

interlocutory decree signed, is defined as follows

:

**In using the term 'dividends* it is not intended to re-

strict the accounting to such amounts as may have been

received as formally declared dividends, but the term is

intended to apply to all amounts received in consequence

of any division of the profits of the corporate business,

whether for the purpose of such division a formal dividend

was declared by the proper officers of the corporation or

not. A division of the profits without the formality of

declaring a dividend is equivalent to declaring a dividend,

and such division of the profits is a dividend even though

not called such and not considered such by the directors

and stockholders. 2 Cook on Corp., sec. 534; Hartley

V. Iron Works, 181 N. Y. 73, 73 N. E. 576; Groh*s

Sons V. Groh, 80 N. Y. App. Div. 85.**

Transcript, page 1 4.

The master found that the account, as thus made up, showed

the extinction of the obligation on the part of the appellee and a

balance due her of $25,835.94.

Transcript, page 20.

The report was confirmed by the court and final decree en-

tered accordingly.

Transcript, page 758.

The main question presented involves the propriety of the

court*s action in holding the annual balances of John M. Smith

as, in effect, dividends or profits upon the stock for which the

appellants were required to account.

No private books of John M. Smith v/ere ever kept. The

books of the Sheep Company contained the only record of his

transactions with it. They were kept by McNaught during
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the time he acted as manager, and thereafter by Flatt, and

exhibit a ledger account with John M.

The account opens in January, 1897, and shows at the

end of that year a balance due of $8,324.38.

Transcript, pages 74-75.

This balance is carried into the account as a debit at the

beginning of 1898, and the balance for that year, $14,682.70,

is carried over to the next year, the account for which is opened

with it.

Transcript, pages 75-76.

Now a change ensues. No balance is struck at the end of

1899, nor is any balance carried over into the account for

1900. A new account is started off, as though there never

had been any indebtedness due to the company from John M.

Smith, or as though, in some way, the indebtedness theretofore

existing, as shown by the books, had been extinguished.

Transcript, pages 76-77.

It will be well here to bear in mind that the estate stock

was purchased by John M. in the early part of 1899.

The account for 1 900 is balanced by an entry on the credit

side. "P. & L. 1 7,507.02." The P. & L. item is not carried

over to the next year. In the same way a new account is

opened.

Transcript, page 78.

It is balanced at the end of the year after an entry on the

credit side, **by Dividends 7500." This time the balance

over and above $7500 is carried over.

Transcript, page 79.



— 9—

Similarly there is no connection between the account for

1902 and 1903, the account for 1903 closing with an entry

"Di (or Dr.) to Balance $19,232.45/'

Transcript, page 80.

(Note that the footing for the earlier year does not enter into

that for the later, though its position might induce one to thmk

it did.)

So, the account of 1 903 is independent.

Transcript, page 81.

And 1904

Transcript, page 82.

And 1905.

Id.

And 1 906.

This suit was begun in 1907 and thereafter formal dividends

were declared as to v/hich there is no controversy. It is

claimed that the account for 1907 was settled—the manner will

be canvassed later. Juhir-Mr*ed-tefcre^fr<fet^ of^

li iLjfu i 1908 .

The aggregate of the withdrawals shown by the account

down to 1907 over and above the credits exhibited by it is

$211,302.38.

Transcript, page 1 48.

The appellants, however, claimed on the trial of the main

case that further credits should be allowed as shown in their

Exhibit 73,

Transcript, page 1260 (main case,)

practically all of which were admitted by the master.
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On the accounting some further claims of credits due were

made. His action with respect to these is not questioned by

the appellants.

The court now being advised iri a general v/ay of the state

of the account and the manner in which it was kept, we proceed

to consider the reasons which impel the mind to the conclusion

that the moneys shown by it to tave appropriated were taken

with no purpose upon the part of John M. Smith to repay them,

and no purpose on the part of the corporation to compel re-

payment,—that all parties in interest treated the withdrawals

made as dividends or profits on the stock, and, that for the pur-

pose of this suit, none of the parties appellant can be heard to

say otherwise.

1 . The Books Impel to such a Conclusion.

The books disclose that the account ran to the close of the

year 1 899 as one continuous account, then ceased. No bal-

ance is carried over to 1900, but an entirely new account is

started. If the corporation intended in the year 1900 to con-

tinue to assert against John M. Smith the amount of his in-

debtedness, as shown at the time the account ended in the

year 1899, unquestionably the balance of the account would

have been carried over into the account for the next year. At

the end of 1900 the account is closed by the P. & L. entry.

No sensible explanation can be given by any one of this entry,

except that it was intended thereby to close out the account,

to signify that that much was profit of the company which

had been transferred by it to John M. Smith, and thus the

account against him satisfied.
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The next year, 1 901 , appears a credit of ''divedend $7500.**

The explanation given with respect to this does not in any way

whatever militate against the fact that that amount was at that

time marked off from the account of John M. Smith. It was

satisfied to that extent, and the balance only carried over into the

account for the next year.

The explanation given of this entry by Flatt, v/ho was then

keeping the books, was to the effect that he had some negotia-

tions concerning the purchase of some of the stock from John

M. about that time and it was in contemplation to declare a

dividend, but that the dividend was not declared and he did not

buy the stock at that time. Just why the entry ever was made

when the purpose to declare a dividend was abandoned is not

made clear.

Transcript, pages 107, 115.

At that time the aggregate of the John M. Smith balances

amounted to about $45,000, but there is no pretence on the

part of any one that had Flatt then bought he expected to com-

pel or ever thought of compelling John M. to pay to the com-

pany that sum or any part of it. And later, when he did buy,

as will be shown, he never took any steps to compel the restora-

tion of the money so withdrawn to the company.

The account is summed up for 1 902, but no balance carried

over. In the account for this year the 1 903 entries are made

upon exactly the same page, but nothing is carried over from

1902. An entirely new account is started for that year.

The account for 1903 is closed out by the **Dr. to balance*'

or **Di to balance** item. An examination of the exhibit
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itself will, as we believe, satisfy the court that this was written

**Di'* and not *'Dr." But however that may be, it is a matter

of very little consequence. The account ends w^ith the entry

and no balance is carried over to the succeeding year at all,

again indicating that a new start was made.

At the end of 1904 the account is balanced, that is, it is

summed up, but no balance is carried over. The same occurs

in 1 905 and 1 906.

It is to be borne in mind that no explanation of this remark-

able method of carrying an account which was intended to be a

live, subsisting account, accumulating from year to year, as is

now contended is the case, was offered by the appellants. The

appellee offers that the corporation intended, at the end of each

year, that the account should be satisfied, that the corporation

regarded that the amounts which had thus been drawn out by

John M. Smith were his profits upon his stock, and that the

corporation had no purpose at the end of any one year ever

thereafter to attempt to assert against John M. Smith an indebt-

edness on account of the withdrawals made by him during that

year. The Court is called upon to say which of the two

contentions is correct.

It is to be borne in mind likewise, in this connection, that

John M. Smith really was the corporation. Did he intend

ever to pay to the corporation the amount shown to be due by

the books at the end of the year 1899? It is idle to assert

that he ever intended to make any payment. Did N. B.

Smith, nominally a director, ever intend that John M. Smith

should pay the amount shown by this account at the end of the

year 1 899 to be due from him? Did Flatt intend that he should
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pay it? Did Mrs. Smith intend some day or other to require

the corporation to enforce the payment of this amount from

John M. Smith? These questions all answer themselves.

Every person interested in the corporation regarded that ac-

count as absolutely discharged and closed, the whole of it as

coming to John M. Smith rightly and equitably, because of his

ownership of the stock of the corporation.

In fact, Flatt says that the account was not closed out, that is,

liquidated, each year prior to 1 907, as it was thereafter, because

he regarded John M. as the owner of the whole thing anyway.

Transcript, page 115.

The evidence clearly shov/s that if his wife did actually own

any of this stock, except as she held if for him, the two were

acting in perfect conjunction and unanimity, and his acts must

be deemed her acts.

2.

—

Piatt's Testimony^ Proves the Dividend Theory and Dis-

proves the Subsisting Indebtedness Theory.

McNaught, though a brother-in-law of John M. Smith was

not produced as a witness. The burden of the accounting fell

upon Flatt. His testimony is unequivocally to the effect that

he went over the accounts with John M. Smith each year, and

that the account was settled. He said

:

"Q. Now, you were asked if you had ever filed any
claims against the estate of John M. Smith. You said

you had not? A. Yes, sir.

Q. You said as far as you felt—how did you ex-

press it?

A. I said that we had no claim against it.

W. When you said *we,' whom did you mean?
A. Meaning the company.

Q. Why do you say that?
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A. Well, up prior to the time of 1 907 John M. Smith

was practically the owner of the company; he owned the

larges amount of stock; outside of his wife he really

owned all of it; and each and every fall before he went

away we had a meeting and went over the books and ac-

counts and everything was settled up, and everything we
didn't keep—and we always felt that we settled up each

year as we went along, and that was satisfactory to every-

body; but from 1907 on, when I became a stockholder

and some others become stockholders, he had to balance

his account every fall before he went av/ay.

Q. In other words, you felt, as I understand it, that

you, after you bought your stock, had no claim as against

John M. Smith for anything he owed the company prior

to that time?

A. Oh, sure, anything that John M. Smith got, any

checks that he drew on the company or any checks

drawed on him by the company for his own private use

after 1 907, he settled for every fall.

Q. But as to his account prior to that, you felt that

whatever he owed the company, you had no claim on

that?

A. We had no claim on that whatever.'*

Transcript, pages 110-111.

Of course no payment was made, but by the examination of

the books John M. learned just exactly what amount he had

drawn out and what amount he was credited with, and what

the balance was, and thereby ascertained just exactly how

much money he had realized on his stock of the corporation.

He knew, accordingly, each succeeding year that the amount

charged against him upon the books for the year before had

not been carried over, that he was not charged with any such

obligation. This process of thus going over the books at the

end of each year and ascertaining what the balance of the

John M. Smith account was, was in effect an assignment of the
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profits, as shown by the John M. Smith account to him, can-

celhng his obhgations to the company on account of his with-

drawals during that year.

3.

—

The Peculiar Entries Point that Wa]).

The entries P. & L. $1 7,507.02, concluding the account for

1900; "by dividends $7500", the last item in the account for

1901 ; and the **Di" or **Dr*' to balance, closing the account

for 1903 are all highly signficant.

"P. & L." undoubtedly means profit and loss. Whether

the entry last referred to is to be read Di (dividend) or Dr. is

of relatively little consequence. The important fact is that

the amount of it is net carried into the account for the next

year and this fact, in connection with the preceding entry, points

to the view of its significance contended for by the appellee.

4.—The Compan]) Made its Note to John M. for $10,499.50

in 1907.

The execution of a note by the corporation to John M.

Smith for $10,499.50 in the summer or fall of 1907 is not

capable of any explanation upon any theory that at that time

the corporation was claiming an indebtedness due to

it from John M. Smith to the amount of the net v»nthdrawa!s

for each year theretofore as shown by the books. At that

time, a dividend having been declared, John M. Smith turned

in, of the amount received by him, the sum above mentioned to

the company, and took from it its promissory note bearing in-

terest at five per cent.

Transcript, pages 89, 489.
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It is the contention of the appellants now that all

of the sums theretofore withdrawn by John M. Smith,

over and above the credits to which he was legitimately

entitled, constituted, and have at all times constituted, an in-

debtedness due from him to the corporation. It is insisted

upon the part of the appellee that the corporation itself has

regarded the account as extinguished at the end of each year

by the assignment of the amount shov/n to be due by it to

John M. Smith as profits upon his stock, and that whatever the

fact about the matter be, both he and the corporation have

treated the obligation shown by the account for each year

as extinguished, and have proceeded upon the basis that he

was owing nothing to it. Upon this theory one can readily

understand how, when he turned over to the company $10,-

499.50, he took its promissory note bearing interest. Had he

owed the Company at that time upwards of $200,000, or any

vast sum of money, as it is now asserted he did, he would have

received credit upon his account for the amount which he

turned over. There is no possible explanation of this transac-

tion except the explanation offered by the complainant.

^,—The Credit of $9,420.11, Balancing the Account for

1908, is Inconsistent Jviih the Idea of a Subsisting In-

debiedness.

An indebtedness from the company to Flatt had accumu-

lated until it amounted, in the summer of 1907, to $23,000,

for which he took two notes, one for $13,000 and the other

for $10,000. At about the time of the execution of these

notes he bought 25,000 shares of the stock of the company
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from John M., and either endorsed to him the $10,000 note or,

at the direction of Flatt, the note of the company was made to

John M. for $10,000. This he held until a settlement was

made for the year 1 908,

Transcript, page 73,

on September 12.

Flatt was then a stockholder and John M. had to turn in

cash or its equivalent to settle his account annually. His

withdrawals for that year amounted to $9,420. 1 I . He

turned over the $ 1 0,000 note referred to, took a credit for the

amount stated to balance his account for that ])ear, and a check

of the company was issued to him for the remainder due on the

note.

Transcript, pages 474-480.

If, at the time the obligation of the company thus became

payable to John M. Smith, he was indebted to the company

and was regarded by himself and Flatt as so indebted, would

the company have permitted him to hold this note, accumulat-

ing interest, for a year and a half? Manifestly not. Had he rec-

ognized that he was indebted to it at the time he Vv^ould immedi-

ately have applied the note in reduction of that indebtedness.

That would be the business way to carry out such a transaction.

Why should the corporation pay him interest on a note of

$10,000 for a year and a half if he indeed recognized and the

corporation recognized that he was indebted to it in an amount

in the neighborhood of $200,000 or upwards. He did not

apply it upon his indebtedness to the Company and the Com-

pany did not insist upon its being so applied, because neither
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he nor the Company recognized that there was any such in-

debtedness.

It is to be borne in mind that Flatt was by his purchase be-

coming a stockholder in the Company. He knew of the preced-

ing transactions. If there was any sort of a purpose ever en-

tertained to hold these accounts as still subsisting,

Flatt would undoubtedly have insisted upon the application

of the note to the satisfaction pro tanto of the outstanding

obligation, as shown by the books. Furthermore, it is to be

borne in mind that when it was eventually turned in, in the fall

of 1 908, the v/hole amount was not applied to the satisfaction

of the aggregate of the accounts for the preceding years,

but only so much was turned in, and credit was taken for

only so much as satisfied the account running back to the time

that the previous settlement v/as m.ade in the year 1907,

—

that is to say, only so much was turned in as satisfied the ac-

count accruing in the year 1 908, and a check was taken for the

balance. Why should the corporation give to John M. Smith

a check for twelve hundred odd dollars in payment of the bal-

ance of this note, if indeed the corporation and he recognized

that he v/as thus vastly indebted to it?

6.

—

Neither Flatt nor N. B. Smith on Becoming Stockholders

Acted on the Theory^ of a Subsisting Indebtedness from

John M.

Flatt and N. B, both became stockholders of the corpora-

tion in either 1906 or 1907, Flatt buying from John M. 25,000

shares, N. B. acaniring his stock by gift from John M. to the

the extent of 5000 and by purchase from his wife of 5000
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more. Were any steps taken by either of these gentlemen

to compel John M. to pay up the amounts shown to have been

withdrawn by him during preceding years, by the books ? Not

at all. They each recognized that those amounts had been

withdrawn by John M. as legitimate profits on his stock. He

regarded them as such, they regarded them as such.

Moreover, the price paid demonstrates that all parties re-

garded the John M. accounts as extinct. The record does

not disclose what N. B. paid for his stock, but presumably

he paid no more than Flatt, who got his at the rate of one dollar

per share.

Transcript, pages 116-117.

Now if John M. had at that tiire been indebted to the com-

pany on account of the withdrawals theretofore made by him,

the liquidcition of that indebtedness would have put into the

treasury a sum almost equal to the par of the stock. Can it

be conceived that John M. sold this stock at one dollar ex-

pecting to turn into the company an amount that would return

to the purchaser practically all he paid, leaving him the stock

as "velvet?'* Or that Flatt imagined he was making any such

bargain? Of course, he did not. They distributed a divi-

dend of $50,000 that year.

Transcript, pages 333-334,

not a dollar of which came from arxy payment made by John

M. on account of any subsisting indebtedness due from him.

Nor did Flalt demand that he pay a dollar of any such indebt-

edness, either to swell the dividend to be distributed to the

Stockholders or for the general purposes of the company.
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Besides, when Flatt settled up with John M. at the close of

that year, as had been their custom, before John M. departed

for California as usual, the former made him liquidate his ac-

count, inasmuch as new stockholders, including Flatt had been

introduced. But did Flatt require him to pay the sums shown

by the books to have been drawn prior to 1907? No. He

paid whatever balance was due for 1907 and 1907 only.

Really he settled for all sums withdrawn during 1907, for

there were no credits at all for that year.

Transcript, page 84,

nor had there been since 1902.

Transcript, pages 83, 82, 81, 80.

The credit item in the account on page 8 1 is probably a dupli-

cation of the two on page 80. The statement that there were

no credits for 1 907 requires some explanation.

The account for that year is shown at page 84. The with-

drawals aggregated $2,1 75.95, but the account was liquidated

and wiped out by the payment of $900.50—notations being

made as shown. Just how it was possible to pay an indebted-

ness of $2,175.95 with $900.50 the evidence does not dis-

close. But Flatt says it was done and with his approbation,

though he is unable to remember why or how it was accom-

plished. He knows only that being then a stockholder and

looking out for his own interest he would not have tolerated

it were it not proper.

Transcript, page 603.

The master approved the account as discharged and over-

ruled the appellee's exception to his action, evincing a disposi-
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tion to be scrupulously fair to, if not zealously careful of, the

rights of the John M. Smith estate.

But the payment exacted at that time by Flatt was of

£uch a sum as would liquidate the account for 1907 only.

It never occurred to him, apparently, to go back of that year.

He required John M. to apply so much of the amount coming

to him on the dividend declared that year as would discharge

the obligation due from him to the company. So likewise,

when Flatt settled with him in 1908, he was required to pay

what he had drawn during that year,—turning in the note

above referred to and taking credit to the amount of his with-

drav/als, $9,420.11.

Transcript, page 73.

Another note figures in the transactions in a manner equally

persuasive. As a part of the dividends coming to John M. in

1907, he was either given the note of the company for $10,-

499.50 or he was given a check for that amount in payment of

part of the dividends coming to him, which he turned back to

the company, taking its note.

Transcript, pages 472-476.

In September, 1908, he was paid interest on this note, the

excess of it above $10,000 taken up, the payment for both

purposes aggregating $1,024.47, and a new note for $10,000

was made, which the estate holds.

Transcript, page 489.

These transactions are utterly inexplicable upon any theory

of an indebtedness of $200,000 or thereabouts due from John

M. Smith to the company at the time the note referred to
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was given. Were there any such indebtedness, had "the

company** on the one side or John M. Smith on the other rec-

ognized that there was any such indebtedness, no note would

have been executed. He would simply have been given credit

on his account for $10,499.50. The other note going to him

from the sale of a part of his stock to Flatt for $10,000 would

never have been made, or if made to Flatt would have been

turned in and credited in like manner for $10,000. Why
should the company be giving him interest-bearing notes if he

was thus indebted in the vast sum represented by the aggregate

of the accounts up to that time?

The Court will bear in mind that no attempt is made by

counsel to make any explanation of these transactions upon any

theory of a then subsisting obligation of John M. Smith to the

company of $200,000 or thereabouts, or upon any theory.

Counsel simply say nothing about them, because there is noth-

ing to say except that all the parties interested in the corpora-

tion believed, and regarded the accounts as extinct, and the

withdrawals which had been made by John M. Smith as com-

ing to him in the nature of dividends upon his stock. Is not

Flatt estopped by reason of them from asserting anything to

the contrary? Fie sold his stock in 1909 to Mary M. Smith.

Suppose he still held it and should begin a suit as a stockholder

of the company to compel the paym^ent of this alleged indebt-

edness from the John M. Sm.ith estate. Could he recover?

Would he not be estopped from asserting that the withdrawals

of John M. prior to 1907 were not bv all the parties in interest

regarded as dividends paid to him, not as moneys appropriated

with an obligation of re-payment? Would not N. B. Smith,
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a director of the company during all these years, be equally

estopped and Mary M. Smith likewise? Who is it that is now

resisting the contention of the appellee that these moneys were

"dividends", not loans? John M. Smith,—that is to say the

representative of the John M. Smith estate. In what attitude

would John M. Smith find himself before this court asking it

to overturn this decree on the ground that notwithstanding

the transactions reviewed, he did not get the money he took

from the company prior to 1906 as profits on his stock, but

that he is still indebted to the company for it?

7.

—

No Claim was ever Presented Against the Estate of John

M. Smith for an]) Indebtedness due the Company from

him.

If there v/ere no other ground of estoppel against the asser-

tion of the claim upon which this appeal rests, it would be suf-

ficient that no claim v/as ever presented by or on behalf of the

company against the estate of John M. Smith, and thus the

right to enforce payment out of the estate, if such an obligation

did subsist, at his death, has been lost by the negligence of

Mary M. Smith and N. B. Smith, two of the appellants here,

and W. W. Flatt, the directors of the company. Why was

no claim presented?

Flatt tells us in his testimony.

*'Q. And I wish you would tell the Court, if you
please, v/hether you have ever filed any claim on behalf

of the Smith Brothers Sheep Company against the estate

of John M. Smith?

A.. No, I never did, or I never had anything to file on.

O. That is to say, you had no claim?

A. No, sir.
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Q. That is to say, at the time of the death of John
M. Smith you did not calculate that he was owing
Smith Brothers Sheep Company anything?

A. Not the way we calculated the business he wasn't.

Q. Anyway, you didn't file any or present any state-

ment of claim? A. No, sir."

Transcript, page 1 04.

The foregoing was brought out on his direct examination

on being interrogated by counsel for the appellee. On

the cross-examination by the counsel for the appellants—really

his own counsel, for his wife is a sister of Mrs. Smith, and his

testimony discloses that he is doing the best he knows how to

help her in the lav/-suit—on the cross-examination by his

counsel, who does not seem quite satisfied with the testimony

quoted, occurs the following

:

**Q. Now, you were asked if you had ever filed any
claims against the estate of John M. Smith. You said

you had not?

A. Yes, sir.

Q. You said as far as you felt—how did you ex-

press it?

A. I said that we had no claim against it.

Q. When you said *we', whom did you mean?
A. Meaning the company.

Q. Why do you say that?

A. Well up prior to the time of 1 907 John M. Smith

was practically the owner of the company; he owned the

largest amount of stock; outside of his wife he really

owned all of it; and each and every fall before he went
away we had a meeting and went over the books and ac-

counts and everything was settled up, and everything

we didn't keep—and we always felt that we settled up
each year as we went along, and that was satisfactory to

everybody; but from 1907 on, when I become a stock-

holder and some others become stockholders, he had to

balance his account every fall before he went away.

Q. In other words, j^ou felt, as I understand it, that

you, after you bought your stock, had no claim as against
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John M. Smith for anything he owed the company prior

to that time }

A. Oh, sure, anything that John M. Smith got, any
checks that he drew on the company or any checks drawed
on him by the company for his own private use after 1 907,
he settled for every fall.

Q. But as to his account prior to that, you felt that

whatever he owed the company, you had no claim on
that?

A. We had no claim on that whatever."

Transcript, pages 110, 111.

After testimony had been taken consuming 361 pages of the

record, Flatt was recalled for some farther cross-examination,

when an effort was made to "kill** the foregoing testimony by

the following examination

:

("By Judge Word.)
"Q. At the time that Mr. Smith had credited upon

his account with the company the sum of $9,420. 1 1 , you
say that balanced his account for that year?

A. That balanced his account for that year, yes, sir.

Q. And, as I understand it, a check was given to him
for the difference betv/een the amount necessary to bal-

ance his account and the $1 0,000 note, with interest? A.
Yes, sir.

Q. And, as I understood you to say, he did not

apply that on his indebtedness to the company ?

A. No, sir, he did not.

Q. At the time of this transaction, Mr. Flatt, you
knew that Mr. Smith was indebted to the company, did

you not?

A. Yes, sir, I did.**

Transcript, page 480.

It will be noted that he hadn't said, as suggested by counsel

in the question, that John M. Smith "did not apply that on his

indebtedness to the company.**

And then ensues the following interesting testimony

:
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RE-DIRECT EXAMINATION.
"(By Mr. WALSH.)
Q. I did not quite understand what time you refer

to now, when vou knew that he was indebted to the corn-

company. A. What time do I refer to?

Q. Yes.

A. I refer to 1 907, and prior to 1 907.

Q. That is to say, at the time that you took this note

over, or the time that this note of the company's was turned

over to John M. Smith, you knew that John M. Smith
was indebted to the company ?

A. I did.

Q. Why, Mr. Flatt, you were questioned about that

v/hen you were on the stand before, were you not?

A. I presume I was, yes.

By Judge WORD.—You mean on this hearing?

By Mr. WALSH.—Yes, on this hearing or any time.

Q. I read your testimony as it appears from page 75.

Now, you were asked if you had ever filed any claims

against the estate of John M. Smith, and you said you
had not.

*A. Yes, sir.

*Q. You said as far as you felt,—^how did you ex-

press it?

'A. I said that we had no claim against it.'

A. Did I say that we had no claim?

Q. *I said that we had no claim against it.'

"Q. When you said *we,' whom did you mean?"
A. I do not recall of saying that.

Q. Just a minute,
—

*A. Meaning the company.'

You testified that way, did you not, Mr. Flatt?

A. If it is there I probably did, yes, sir, but

—

O. We will go on

:

*0. Why do you say that?

*A. - Well, up nrior to the time of 1907 John M.
Smith was practically the owner of the company; he

owned the largest amount of stock; outside of his v/ife he

reallj^ owned all of it; and each and every fall before

he went away we had a meeting and went over the books

and accounts and everything was settled ud, and every-

thing we didn't keep,—and v/e always felt that we settled

up each year as we went along, and that was satisfactory

to everybodj'^^; but from 1907 on, when I became a stock-
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holder and some others become stockholders, he had to

balance his account every fall before he went away.'

Is that your testimony?

A. Yes, sir.

Q. Now, when you testified before, Mr. Flatt, you
did not know, did you, that in 1 907, when this note was
given, that John M. Smith was indebted to the company
at all?

A. Why, I knew that his account stood there upon,—just the same as it stands now.

Q. You testified, did you not, that the company had
no claim against him,—against the estate of John M.
Smith, because the company did not consider that John
M. Smith was indebted to the company?
A. Well, the company,—I really was not,—all I

was doing at that time was keeping the books; I was not

connected with the company.

Q. How do you reconcile the answer you just now
gave Judge Word,—how do you reconcile the statement

that at the time that note was turned over to John M.Smith
in June or July, 1907, you knew that John M. Smith
was irxlebced to the company? You testified that v/ay

here the other day; you testified as I have read to you.

Now, tell the Court whether your idea about the matter

has undegone any change since you testified before? A.
No, sir.

Q. How do you reconcile the two statements?

A. Why, I reconcile them from this, that from 1907
I was a member of the company,—that is, I was a stock-

holder of the company, and at that time, when I bought

that stock, I knew that these accounts was standing open,

as they had always stood on the books, but I never give

them any consideration one way or the other when the

stock came into my possession—when the stock

stood there prior to that time I just heM fifty shares

of stock, just enough to becom.e an office holder in the

company.

Q. Yes, but Mr. Flatt, I call your attention to this

one answer: *We had no claim again-'^t it.' meaning by
"we" the company. When you testified before, you
testified that when John M, Smith died you presented no
claim whatever against his estate, because you said that

the company had no claim against it at all, that John M.
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Smith was not indebted to the company. Now, you
answered Judge Word that you know, and knew, at all

times since 1907, that he was not indebted to the com-
pany.

A. I will answer that likew^ise, that from 1 907, at the

time that we become members of that company, outside

of John M. Smith and his wife,—he owed the company
nothing; every fall he settled up, and we had no claim

to put in.

Q. And you never did make any claim?

A. We never did make any claim, no, sir.

Q. So that, when you answered Judge Word that at

the time this note was given to John M. Smith in 1907,

you knew he was indebted to the company ?

A. I knew this account stood with the company jus>t

the same as it always had, but we never figured that we
had anything to do with it.

Q. When yen answered Judge Word: *Yes, I

knew that John M. Smith v/as indebted to the company,'

you did not desire to have us understand that you re-

garded him as owing the company anything, because

everything had been regularly settled?

A. Well, I regarded that, as far as I was concerned,

that I had never made any claim on anything back that

John M. Smith owed the company; that mine only started

from June or July, in 1907.

Q. Well, now, getting back to the very language

here,—now, do you desire that that should stand, when
Judge Word asked you v/hether you did not, as a matter

of fact, know, in 1907, the month of June, 1907, that

John M. Smith was indebted to the company,—do you
desire to have your answer stand, *Yes' ?

A. I desire the answer to stand that I kept the books

myself and must have known that the account stood there

just as it does now.
O. But you regarded the thing as absolutely settled

each year, didn't you?
A. No, I would not say that.

O. Well, ^'^ou did say it a few minutes ago, didn't

you?
A. I would say this, that it was not pertaining to me

in any way, shape or form, and I had nothing to do with

that.



Q^ You «imply m^an, then^ oy saying that you kneW
Jokh Mv Smith \va^ indiel^ed tb the Company, iil answer
to judge Wbrd, that you knew that the books stood then

jUst exactly as th^y appear to stand now?
A. I fiiust havi^, because tliey Kaven^t been changed

any since I kept them mys^llF.*^

Ti-anscripl, pagds 480 to 485.

in aftodief ihstance ift th^ early stage of tJie iftquiry, when

Flatt*s impression t)if the transactions had hot taken i^olbr Irbift

what h^ absdfbed of the leg^I tonlehtiohs unfolded as thi^ hear-

iftg pirogre^s^d, he tesliiiied ais fblbwsi

**Q. Aftd you b'alahted the account, $9,410. 1 1 , and
giave him a cneck for the balance, with the accumulated
mterest)

A. If I fi^member fight il6w_, the interest was in A
theck separate bv itself; biit we did give him a check of

theeks tdV^fiftg the balaft^e bfi that note.

a He Was indebted to the company something like

lindfed thbiisaftd dbllafs at that time)

A. 1 dbn^t think sb.

Q. How mufch was he indeDted to the company?
A. Well, I dbh^t think he was ifidebted to the febm-

pahy miich of anything, if he wAs anything.

Tfatt§efipt, pips 89> 90.

B.^^Thd Failuri^ to Charge Inieresi on the John M. Smith Ac-

Count aft^r 1899 Persuasive,

An attempt Was made befofe the master to draw a deduc-

tibft favorable tb the eontentibft bf the appellants from the

fatt that McNaUght charged up interest against John M. regii-

lafly bn the sums withdrawn by him prior tb 1899. The

tirCUmstanCe is a persuasive one in favof of the very opposite

eontentibn. Up to 1 899 othef pefsbhs wefe intefested in the

ebfpbration than John M. arid his wife, namely, the heifs bf



— 30—

William A. McNaught properly charged John M. with all

moneys drawn out by him, and at the end of each year, with

interest. But when John M. became the sole owner of all of

the stock of the corporation, in the year 1 899, save that which

stood in the name of his wife, a different course of procedure

was pursued. From 1 897 on his account is continuous. What-

ever balance there was at the end of the one year is properly

carried over into the next. But at the end of 1 899 no balance

is carried over. No interest is charged against him in the year

1900 upon the amount of his balance due at the end of the

year 1899, and for the very plain reason that the obligation

subsisting at the end of the year 1899 was considered as en-

tirely wiped out. At the end of 1 899 he was in fact and in

effect paid a dividend equal to the amount of his indebtedness

at that time, which was thereby wiped out. The evidence is

overwhelming that the parties, and all the parties interested in

the corporation in any way, shape or manner, regarded these

various amounts shown at the end of each year by the books

to be due from John M. Smith as his profit upon his stock of the

corporation, and as extinguished by the settlement at the end

of each year.

In the brief of appellants some of the foregoing considera-

tions—all combined making an impregnable case—forcing the

conclusion upon the most reluctant that the corporation and

every one connected with it acted as though and upon the as-

sumption that the amount of the accounts had annually been

set off to John M. Smith as the profits of the business, some
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of them, but by no means the most persuasive, are

canvassed and each dismissed as not sufficient in and of itself

to estabhsh the contention of the appellants. As they were all

urged before the Master and the Court—set out in a type-

written brief furnished counsel—the omission is highly signifi-

cant. The method pursued is the rather ancient one of break-

ing the bundle of sticks by breaking each one separately. Time

and again the brief asserts that counsel for the appellee con-

tends that the simple fact that the balance of the account for

each year after 1 899 was not carried into the account for the

next year makes
*

'dividends" of what would otherwise be
*

'debts." Is this the most accurate interpretation that can be

made as to the position of opposing counsel after elaborate

argument before both the Master and the learned judge of the

District Court? Let it be here, then, frankly stated, that if

there were nothing else in the case, if there were no other fact

tending to ^vr^nort the contention of the appellee, her counsel

would scarcely contend t.iat tlic ^^ :
^-^ ''he takes is sustained.

When the whole testimony is considered, when the eight

circumstances considered above are weighed rviih the solitary

fact to which reference is made, the conclusion that the trial

court was right is irresistible.

In the same way an attempt is made to give a fictitious

strength to the testimony of Mr. Ricker, who testified that

were he called upon to adjust the account he would say John

M. Smith ojved the amount of the accounts. Whether John

M. Smith owed the account, or whether, for the purposes of this

action, they are not to be treated as dividends, that is to say,

whether John M. Smith and his personal representative is not



estopped itotii assertmg that tKey are aot dlivideftdls, is a mors

oy fess iatricsii^ mixed qjueition of kw and fatt to be deteifmiaed

by the court,—aot by Mir* Riektf*

Mr* Ricker did ftot speak, nor did be pfofe^g to speak, aor

would be be permitted to speak, as a judge upoa a eoasidera*

tioa of all the faets aad eireumstances aiffeetiag tbe qjuestloa of

"debts" or **divideiads'\ interpreted m tbe light of tbe law

applicable to tbe case; be spoke simply as a book-keeper, an

accountant, consideriag absolutely notbing except wbat ap*

peared on tbe face of tbe books themselves* Reference b

made to a declaration of Flatt to the effect that they are debtor

and creditor accounts. It is doubtful If Flatt knows what a

debtor and creditor account is. Much has beea said by way of

criticism of the McNaught books, but Flatt^s bookkeepiag

does him no special honor and it does not shine even by com*

parison with McNaught*s*

THE LAW APPLICABLE.

The evidence, as it has been reviewed, renders it entirely un*

necessary to consider either the legal propositions asserted in the

brief on this phase of the case or the authorities cited to sup*

port themv

Few, if any, of them, have any application to a state of factB

such as is presented by this record. It is true that a resolution

of the board of directors declaring a dividend is the proper

basis for a distribution of profits. It is true that there is an

essential difference between a corporation and its majority

stockholder. These and kindred questions canvassed in the

brief may be admitted.
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The question here presented is quite distinct from these.

Corporations are not infrequently organizations in which but a

single individual is interested—or they are family affairs and the

business is conducted for years without any formal action by the

board of directors and without any formal entry in the books,

but it runs its career as though certain things had actually been

done which can legally be done only by the board. When

the rights of parties are subsequently brought in question how

successfully can the parties so acting shield themselves from

liability on the ground that the formal action was not taken?

Some such question as this could more profitably be discussed

in the brief of appellants. It is the one the court was obliged

to solve before rendering the decree appealed from. Both

courts and text-writers wrestled with the question before it arose

in this case.

Thompson on Corporations, (2nd Ed.) Sec. 1074, has the

following

:

"The rule that the board of directors must act as a

body or a unit is not ironclad. It has already been seen

that a by-law may be created by custom or usage. For
- similar reasons a board of directors may, by action separ-

ately and in an individual capacity, establish a custom or

usage that will be binding upon them and upon the cor-

poration. Thus, when it appeared that from a long

practice or a customarj'^ usage corporate business was
transacted by securing the separate consent of the directors,

or that the business was customarilv transacted at either

a casual or an informal meeting of the board, it was held,

as a matter of law, to constitute a sufficient approval, in

the absence of any law or by-law restricting the directors

to a different mode. (Am. etc. Bank v. First Nat*l Bank,

82 Fed. 961 ; Powers v. Blue, etc. Assn. 86 Fed. 705;

Longmont Suoplv Co. v. Coffman, 1 I Colo. 551 , 19 Pac.

908; Stanleys. Luse, 36 Ore. 25, 58 Pac. 75; Tenney
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V. E. Warren etc. Co., 43 N. H. 343.) In a Vermont
case it was held that the directors might bind their corpora-

tion by acting separately, if this was their usual practice

in transacting corporate business. (Bank v. Rutland, etc.

R. 30 Vt. 159.) So it was held thai stockholders might

agree among themselves to distribute a certain sum as a

dividend without taking a formal action. (Groh v. Groh,

80 N. Y. S. 438.) And in the absence of creditors, it

was held that the consent of directors and stockholders to

a conveyance by the president of the corporate property

was sufficient authority without any action by the directors

as a board. (Ark. Pass Harbor v. Manning, 94 Tex.

558, 63 S. W. 627.) So it was held in Indiana that the

directors acting separately could authorize the president

to execute mortgages and other corporate instruments.

(Bank V. Sandford Fork Co., 157 Ind. 10, 60 N. E.

699.) Another exception to this general rule requiring

directors to act as a body is shown in a case where the

directors themselves owned all the stock of the corpora-

tion, and authorized the president to sell all the assets, and

it was held that it was immaterial that such authority was
not given at a regular meeting of the directors. (Jordan

V. Collins, 107 Ala. 572, 18 So. 137.) (See Seitig v.

Borsman etc. Co., 12 Mont. 404.) Acquiescence by the

stockholders in the action taken by directors separately,

and where such action was carried out by the corporation,

was held sufficient to render the aces valid. (Linnen v.

Traders Co., 44 W. Va. 175, 28 S. E. 730; Moisette

V. Howard, 62 Kas. 463, 63 Pac. 756. Anderson v.

Wallace Lumber etc. Co., 30 Wash. 147, 70 Pac. 247.)

So the separate assent of a majority of the directors to the

employment of a physician to attend an injured employe

of the corporation, where a majority of them, including

the officers, actively participated in the employment, and

counselled with him concerning the care and treatment of

the patient, was held sufficient to make such employment

binding on the corporation. (Scott v. Superior Sunset Oil

Co., 144 Cal. 140, 77 Pac. 817.)"

The same author says at Section 5279, (2nd Ed.)

"A resolution declaring a dividend was held to be

sufficiently passed and adopted where each officer of the

corporation acted on the assumption that it had been
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adopted, and every stockholder with one exception had
received his dividend although the minutes of the meeting

did not show it had been passed upon and adopted. (S.

W. etc. Ry. v. Martin, 57 Ark. 355, 21 S. W. 465.)

So a resolution was held equivalent to a dividend when
any other construction placed upon it would result in an

illegal preference of some stockholders over others. (Red-
head V. In. Nat'i Bank, Ml la. 572, 103 N. W. 796.)

When the stockholders are few they not infrequently agree

among themselves as to dividends, and decide upon the

amount and upon the time and method of payment; and
when this is done neither the stockholder nor the corpora-

tion can defeat an action by one stockholder for the

amount thus credited to him. (Breslin v. Fries-Breslin

Co.. 70 N. J. L. 274, 58 Atl. 313.) A dividend paid

by common consent and without any formal declaration

could not be recovered back after actual payment.

(Berryman v. Bankers, etc. Sur. Co., 1 I 7 App. Div.

(N. Y.) 730, 102 N. Y. Supp. 695, also Groh v. Groh's

Sons.)"

In the case of

Harbor Co. v. Manning, 94 Tex. 558,

where acts v/ere upheld as those of the corporation, though

there was no formal meeting of the board of directors, the court

justified its conclusion by the following:

"It was well held that v/here the directors own all the

shares, they may agree among Lhemselves,—not in their

character of directors, but rather in their character as

stockholders,—to authorize the president to sell all the

property of the corporation, and that this authorization

will be none the less valid because not given at a regular

director's meeting. Other decisions tend to the conclu-

sion that whilst, in theory of law, the corporation and its

stockholders are distinct persons, and the latter have no
agency for the former, yet equity, which looks to the sub-

stance of things, may, in an appropriate case, and for the

purposes of justice, treat a debtor corporation and an in-

dividual owner of .all its shares as identical.'*
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In

Jordan & Co. v. Collins, 107 Ala. 572,

it was held that where all of the stock of the company is owned

by the directors they may authorize the president to sell or

deed the corporate property without having a regular directors'

meeting.

The following note is appended to the opinion in

Jones V. Williams, 61 Am. St. 436-459:

**Corporations—Powers of One owning Most or all

of the Stock-—A corporation is a legal entity , separate and

distinct from the individuals who from time to time may be

its stockholders; Moore etc. Hardware Co. v. Towers
Hardware Co., 87 Ala. 206; 13 Am. St. Rep. 23. In

an appropriate case, and in furtherance of the ends of

justice, a debtor corporation and the individual owning

all its stocks and assets will be treated as identical; Pott

V. Smucker, 84 Md. 535 ; 57 Am. St. Rep. 415. Such
a stockholder may make a valid m.ortgage of the corpora-

tion property; Swift v. Smith, 65 Md. 428; 57 Am. Rep.

336; See Louisville Banking Co. v. Eiseman, 94 Ky. 83;

42 Am. St. RcD. 335, and note."

To the sam.e effect speaks Judge Sanborn in

U. S. V. Mil. R. T. Co., 142 Fed. 247-255,

from the opinion in which the following is quoted

:

**A stockholder owning nearly all the stock cannot bind

the corporation by a contract made in his individual

capacitv. Donoghue v. !. & L. M. Rv. Co., 87 Mich.

1 3, 49 N. W. 512: Finlev Shoe & Leather Co. v. Kurtz,

34 Mich. 89; England v. Dearborn, 131 Mass. 590, 6 N.

E. 837. It '^ee'Yis that an act of all the stockholders, as

individuals, binds the corooration, a? no one can object.

Bundy V. Iron Co., 38 Ohio St. 300 (mortgage by all

but one stockholder, tn the remaining one, of corporate

prcDerty. executed m the individu?^l names of the stock-

holders, heM valid.) A corporation, from one point of

view, mav be cons'dered an entity, without regard to its

shareholders, yet the fact remains self-evident that it is
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not in reality a person or thing distinct from its consistent

parts. The word corporation is but a collective name
for the members who compose the assocition. Home
Fire Ins. Co. v. Barber (Neb.) 93 N. W. 1024, 60 L.

R. A. 927; City of Nashville v. Ward, 16 Lea, 27
People V. North River etc. Co. (Sup.) 3 N. Y. Supp
401, 2 L. R. A. 33; Ford V. Chicago Milk Shippers

Assn, 155 111. 166, 39 N. E. 651, 27 L. R. A. 298
First Nat. Bk. V. Trebein Co., 59 Ohio St. 31 6, 52 N. E
834; Buffalo Loan etc. Co. v. Medina Gas Co. etc., Co
(Sup.) 42 N. Y. Supp. 781. If any general rule can
be laid down, in the present state of authority, it is that

a corporation will be looked upon as a legal entity as a

general rule, and until sufficient reason to the contrary

appears; but, when the notion of legal entity is used to

defeat public convenience, justify wrong, protect fraud,

or defend crime, the law will regard the corporation as an

association of persons. This much may be expressed

without approving the theory that the legal entity is a fic-

tion, or a mere mental creation; or that the idea of in-

visibility or intangibility is a sophism. A corporation, as

expressive of legal rights and powers, is no more fictitious

or intangible than a man's right to his own home or his

own liberty.'*

Among the cases cited by Thompson in the excerpt above

quoted is

Groh V. Groh, 80 N. Y. Supp. 438.

The learned trial judge found in it justification for the

definition which he gave to the word "dividends", as used in

the interlocutory decree.

It so closely fits the case before the court that a brief review

of it will be pardonable.

The suit was begun against one John Groh, who died during

the pendency of the action, which was revived against his

representatives. The corporation in question began its exist-

ence as a partnership and during its corporate life and until
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April 1 6, 1 897, the stock was owned by members of the same

family, the holders then being the said John Groh and his

mother, Julia Groh. On the day named one Flammer bought

the stock of Julia Groh. The transaction coming before the

court for review, with the reasoning of the court thereon, are ex-

hibited in the following from the opinion

:

"When Flammer assumed control of the corporation,

on April I 7, 1 897, John Groh directed Schwarzer to draw
two checks,—one for $5,241.65, and the other for $1,-

52 1 .47. The bookkeeper testifies that, after the checks

were drawn, John Groh went to the desk of Mr. Flammer,
in the same office and said : *Here is two checks I wish you
to sign. They are moneys due me from the old firm.'

Mr. Flammer said, *Well, if you say they are all right, I

will sign them.' They were thereupon signed and handed
to Groh. Of the proceeds of these checks, John Groh
paid one-half to his mother. The fact that he had these

two checks and their proceeds is undisputed. John
Groh's estate, therefore, is liable to pay the same, unless

it is made to appear that he and his mother were entitled

to receive this sum of money as due to them, from the cor-

poration. It is claimed by the defendant that such is the

fact; that these persons were entitled to have and receive

such sums as profit*^ or earnins;s upon their stock in the cor-

poration between Deceir^bcr 30, 1 896, and April 7, 1 897,

during which time they were the owners and holders of

all the stock, and would be entitled to a dividend there-

from, if in fact it had been earned and declared. The
corporation at this time was a family affair. It had
changed none of its business methods from what had ex-

isted v/hen it v/as a partnership. John Groh and his

mother owned all the stock and bonds. They were a

majority of the board of directors: the third member was
an employe, and followed Groh's instructions. All the

offices of the corporation v/ere held by John Groh and his

mother, and the former conducted the business of the cor-

poration without going through the form of holding

directors' meetings, o-r evidencing any act of the corpora-

tion by written minutes. In so far as John Groh dealt

with third parties in connection with the business carried
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on by the corporation, he could create a legal liability

against it, and a third party would not be driven to the

necessity of showing a resolution authorizing such dealing,

or other minute vesting him with authority to act. Under
such circumstances, the business of the corporation may be
lawfully carried on without formal votes, and, if the obli-

gation incurred is within the general scope of the business

of the corporation, the transaction will be upheld, and the

third party need not prove formal action, to establish the

liability of the corporation. Sheridan Electric L. Co. v.

Chatham Nat. Bank, 32 Hun, 575, 5 N. Y. Suop. 529;
affirmed on appeal, 127 N. Y. 51 7, 28 N. E. 467; Hall
v. Herter, 83 Hun, 19, 31 M. Y. Supp. 692; s. c. on
another appeal, 90 Hun, 280, 35 N. Y. Supp. 769;
affirmed on appeal on opinion below, 157 N. Y. 694, 51

N. E. 1091 . As between the owners and holders of all

the stock of the corporation, it must, in principle, follow

that the members of such corporation, entitled to receive

dividends, may agree among themselves, either by conver-

sation or otherwise, to appropriate of the funds of the cor-

poration a specified sum, as agreed upon, and distribute

the same ; and the stockholder, upon the receipt of it, wall

acquire good title thereto as against the other members of

the corporation. It amounts to a mere division of the

property by agreement of all the parties in interest, and,

as between them, it is perfectly good, and may not be at-

tacked, where the act does not impair the rights of third

parties.*'

Then, after considering the testimony concerning the earn-

ings of the companj'- and the understanding between John Groh

and his mother as to the division of the same, the court con-

tmues

:

"Equitably, Mrs. Groh and her '^on v/ere entitled to

the profits which the stock of the corporation had earned

during the time they were the exclusive owners thereof.

The defendant Flammer by his purchase did not acquire

the right to such profits, unless it was understood that no

dividend was to be paid therefrom. The profits having

been earned, and Mrs. Groh and her son being equitably

entitled thereto, they had the right to agree upon the with-
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drawal of a sum which should not exceed their interest

prior to the time v/hen FIammer*s interest attached. That
they did so agree is meagerly established by the testimony,

enough, we think appeared to authorize the jury so to find.

Mrs. Groh understood that she was to have and receive

the sum of money on account of this matter. What its

exact amount was, she did not know. Nobody could

have known, from the manner and method in which the

business was conducted. That John Groh so understood

it is also made clear. His mouth is closed, but the fact

that he made the claim that this sum was due him, and
that he asserted such claim when the checks were drawn
and signed, had previous to that time negotiations with his

mother, and subsequently gave to her one-half of such pro-

ceeds, is sufficient evidence from which the jury could

find that the agreement to distribute this sum of money was
made between them, and that such sum represented the

earnings of their stock for the period of time they were

exclusively entitled to have and receive the same. We
think, therefore, that the jury was authorized to find the

plaintiff was not entitled to recover upon any of its causes

of action."

One of the four judges dissented, but he conceded that if the

money had actually been v/ithdrawn before Flammer bought

his stock the transaction would not be open to question.

The judgment was reversed by the Court of Appeals, 1 77

N. Y. 8, but upon the ground that certain evidence was im-

properly admitted. The law announced by the court in the

part of the opinion quoted was impliedly approved, since the

case was sent back for a new trial for the reason stated,—

a

direction, in effect, to retry the case, applying the legal prin-

ciples upon which it had first been submitted, but excluding

the evidence held incompetent.

Another case cited by Thompson is

Breslin v. Fries-Breslin Co., 58 Atl. 313-316,
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a decision by the New Jersey Court of Errors and Appeals.

The facts make it closely analogous to the one at bar. As

indicating the length to which the courts go in sustaining acts

of stockholders, acquiesced in by all of them without formal

action by the board of directors, the following from the opinion

by Pitney, J., is quoted:

**In order to arrive at this result, we must, of course,

hold that unanimous consent and acquiescence of the

stockholders, acted on by the parties concerned to such

an extent as to materially change their position, preclude

the assenting stockholders as individuals, and the corpora-

tions as such, from afterwards setting up legal informali-
"*

ties in matters of internal concern, that affect only the

/ interests of the stockholders, to the overthrow of rights

that have been acquired on the faith of the consent and
acquiescence. In the present case we apply this doc-

trine to the non-observance of legal forms respecting the

creation of preferred stock, the abandonm.ent by pre-

ferred stockholders of voting powers, the resignation of

directors, the reduction of the number of directors from
six to three, and the apportionment of dividends as be-

tween the stockholders entitled thereto. In respect to

these matters the jury was fully justified in finding that

unanimous consent of the stockholders of the defendant

company had been given, and had been acted on in good
faith by the plaintiff and others concerned during a

course of years, and that plaintiff could not be restored

to the status quo ante, were the assent of his fellow stock-

holders and of the company to be now withdrawn."

The testimony brings the case easily within the rules an-

nounced above.

Much effort is spent in the brief of appellants to demonstrate

to the court how inconsistent has been the attitude of the

appellee towards the question of the character of the with-

drawals made by John M. Smith as being **debts'* or "divi-

dends." It is of very little interest to the court what the posi-
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tion of the appellants has been or whether the views of their

counsel have or have not undergone a change. If they are right

in their present contentions it will hardly be regarded by the

court, as it seems to be by the counsel for appellants, an offense

that they were once wrong.

But the inconsistency which the counsel views as a towering

mountain assumes its true aspect as a veritable mole-hill, if

it does not disappear altogether, on attending to the conditions.

Mr. Ricker*s characterization of the accounts due from

John M. in the year 1899 as assets was right then and it is

right now. They were obligations due from John M. Smith.

McNaught wrote N. B. that John M. should give the com-

pany his note and N. B. wrote its uncle about it. As shown

above, interest was charged up annually on this account and

the balance carried over from 1897 to 1898 and from 1898

to 1 899. But at the end of 1 899 John M. having become,

as everybody understood, the owner of **the whole thing", a

change ensued. That account quit at the end of 1 899. A
new account was started by McNaught for 1900. In the

light of Vv^hat afterwards transpired, the appellee insists that

the amount of John M. Smith's account at the end of 1899

was set off to him as so much profit on his stock.

Nothing in the testimony to which the court is referred in

the brief in connection with Exhibit 20, (Original record, page

280) tends to characterize the accounts therein referred to as

shov/ing an "indebtedness." But what of it, if they should

be in the original testimony, spoken of by either the witness or

by the counsel for the appellee as showing an "indebtedness >"

The question as to whether these accounts were, in fact, or
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were properly to be characterized by the term, **debts" or

"dividends" was not under consideration at all. The subject

was entered upon then only to show the earning power of the

stock, what it had actually yielded, as a circumstance affecting

the question of its value. Besides, it was a question as to

what the books showed, not as to what the true character of the

transaction was, interpreted in the light of the eight different

circumstances disclosed by the testimon]^ to which reference

has been made, and Mr. Ricker testified on this hearing, speak-

ing only from what the books showed, that John M. Smith

"owed" the amount of the accounts. This line of argument

is in the nature of a desperate clutching at straws.

And so with the application of the appellee to amend when

the draft of an interlocutory decree was tendered the court.

Neither the draft proposed nor the amendment tendered is be-

fore this court and the fact that either the one thing or the

other was done is to be gathered only from some reference to

the matter in the memorandum opinion of the court.

It was the view of the learned trial judge that the amend-

ment tendered was to be construed as charging an appropria-

tion by John M. Smith of the moneys of the company, and that

a recovery could not be had upon that theory, and that an

amendm.ent so charging would make the bill multifarious. Just

why or how the original bill would have become multifarious

by an averment to the effect that John M. Smith, having in-

vested himself fraudulent!v with the apparent ownership of the

stock of the William Smith estate and deem.ing himself the

ov/ner of "the whole thing" had wrongfully appropriated to

his own use large sums coming into his hands of the moneys
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of the company, it seems rather difficult to imagine. But the

court taking that view, evidently conceived the idea from his

limited knowledge of the facts (the cause was originally heard

by Judge Hunt, not by Judge Rasch) that the result intended

to be reached could, or at least might, be attained by estab-

lishing that the withdrawals made by John M. Smith were in

fact "dividends" as the term was defined in the memorandum

opinion. The operations of his mind are to be discerned **as

through a glass darkly" by the very fact that he took pains to

explain that the accounting was not to be limited to the divi-

dends formally declared and distributed in 1907, 1908 and

1909, but that the entire record of the company was to be

searched in order to find whether there had not been what the

appellants' brief derisively refers to as **informal dividends."

Naturally the counsel for appellee were not slow to take and

act upon the hint conveyed by Judge Rasch.

When the testimony cam.e before him for review he was

abundantly satisfied that the idea which had occurred to him

as a possibility or a probability when the interlocutory decree

was signed, was in accordance with the indubitable fact.

And here reference may be made to the practice persistently

observed in the brief of referring to the actions of the Master.

The Master found thus and so. It was the view of the

Master, etc., as though this court was reviewing the Master's

work.

The review in this court is of the conclusions, not of the

Master, but of the Circuit Court, and in the same sense that

its conclusions would be reviewed had there been no reference

to a Master. The fact that the matter was referred to a
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in this instance it was essential that the Master determine and

apply the law as well—naturally gives an added strength to

the decree, representing, as it does, in effect, the determination

of two tribunals instead of one.

Exception is taken, however, to what is said to be the treat-

ment by the appellee of John M. Smith and the corporation as

identical, while in law they are to be regarded as distinct

entities.

Reference is made above to the authorities holding that to

avoid the perpetration of a wrong equity often regards one

who, in fact, controls a corporation as identical with it, and to

other authorities showing how readily a corporation so circum-

stanced is held estopped from denying the corporate character

of acts done by the individual who really handles its business,

as though it were, as in effect it is, his own.

That Flatt and N. B. were mere "dummies" as directors is

past controversy on the record.

The latter testifies as follows:

"A. The company had transferred to Mr. Mc-
Naught a hundred shares so he could be a director. Well,
he transferred fifty shares of that to me.

Q. That is, that these were qualifying shares?

A. Yes, to qualify me to act as a director.

Q. You really never regarded yourself as the abso-

lute owner of the stock, apparently, Mr. Smith?

A. No, I don't think that I was.

Q. Held it to qualify yourself as a director?

A. Yes, sir; I never made any claim to anything.
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Q. You never made any claim to dividends on ac-

count of the ownership of this stock? A. No, sir."

Transcript, page 134.

And Flatt thus:

**Q. As I say. At the end of each year, seeing that

you considered John M. Smith the owner of the whole

thing any way, you made no effort to close up the books

each year? A. No, sir.

Q. In other words, you did not, at that time or at

any time, assert any rights by reason of your ownership

of this stock? A. No, sir.

Q. You treated it as if John M. Smith owned every

share of the stock? A. Yes, sir.

Q. Now, how many shares did N. B. Smith own at

that time?

A. I think he ov/ned fifty shares at that time.

Q. Well, as I understand you, the reason why you

did not balance the books each year prior to 1907, bal-

ance the John M. Smith account, as you were in the habit

of doins; thereafter, was by reason of the fact that you re-

garded him as the ow^ner of the whole thing, and that any-

way

—

A. Practically, yes.*'

Transcript, pages 113, 115.

A.nd John M. Smith himself testified on the original hear-

ing:

**Q. When you borrowed money down there, as you

say, and sent up here for credit, to whose credit would it

be put?

"A. Smith Brothers Sheep Companv, which I con-

sidered myself to hold the entire business."

Transcript, page 557, (Original Record.)

As to Mrs. Smith, the whole course of the business evidences

that she entrusted and everybody connected with it, herself,

John M. Smith, Flatt and N. B., so far as he participated in

any way in its affairs, considered that she entrusted absolutely

whatever interests she had in the company to her husband.
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Whatever estops him, estops her. If she is estopped as the

representative of John M. Smith from asserting that he did

not receive the moneys appropriated by him as profits on his

stock and on her stock, she is equally estopped in her individual

capacity from making any such claim. The accounts show

that every dollar paid to her at any time or paid upon her

order was charged up to her husband.

Transcript, pages 73-84, 596,

and no question is raised by her on this appeal, nor was any

criticism made at any time in reference to the propriety of

charging up these am.ounts to them.

B.—NO PROOF OF PROFITS.

The appellants urge, however, that there can be no distribu-

tion of dividends except out of profits, and that there is no

proof of profits, from which conditions the brief repeatedly

ventures the assertion that the withdrawals were made from the

capital stock, not from the profits of the business. If so, the

capital m.ust have been practically exhausted because the aggre-

gated withdrawals almost equalled the total amount of the

capital stock.

But the estate of John M. Smith is estopped to deny that

there were no profiits. For the purpose of this discussion it will

be assumed that it has been established that John M. drew

these moneys as profits on his stock. It is believed that it

has been abundantly, overwhelmingly shown that he did and

that both he and every one concerned in the company consid-

ered that he did and acted upon such assumption.

In what position is he now to assert, in order to escape
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liability to account for these moneys as profits, or his estate to

assert, that there is no proof that they were, in fact, profits, or

that they came out of the capital stock. Can he be heard to

assert that he had habitually and continuously violated the

criminal law by appropriating to himself as dividends upon his

stock the capital of the company to an amount almost equal

to its entire issue? On the plainest principles of law and equity

he and his representative are. estopped from making any such

contention with success.

Some care is avoided not to assert that there were no profits.

It is cautiously asserted that the books do not show there were

profits. Much stress is laid upon the fact that Ricker testified

that he had not looked to ascertain whether the books showed

profits. He did not look because he was not asked to look.

Likewise the court is informed that the books did not contain

any profit and loss account, as though such an account was in-

dispensable to the distribution of a dividend.

"Appellants contend that no lawful dividend can be

declared by a solvent corporation unless as a matter of

fact, as shoTPti by the hooks of the company, kept by the

proper officers, there is at the time a profit on hand.*'

Appellants' Brief, 47.

The foregoing is cited as an example of the ideas promul-

gated in the brief. It makes the right to distribute a dividend

depend not upon the fact that profits have been earned, but

upon the fact that the books show that they have been earned,

and not only that the books show that they have been earned,

but the books kept by the proper officer show they have earned.

If the company actually earned $100,000 in one year, and
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had the cash in the bank, it would still be unable to declare

or distribute a dividend, because the appropriate entries had

not been made in the books of the company and by the proper

officer.

In keeping with the foregoing is the idea advanced that

before a dividend could be declared equal to the amount of

the balance due at the end of a year from John M. Smith, it

would be necessary for him to pay the amount in cash to the

company, whereupon the compan}^ would immediately pay it

back to him as his dividend, and that this farce not having been

enacted, the court can not now regard the moneys appropri-

ated as having been set off by the corporation to him as his

profits or dividends.

The case referred to in this connection obviously contem-

plated an indebtedness due from a stranger, not from one

who owns, in effect, the entire stock of the corporation.

In the case of practically every stockholder indebted on

open account to a corporation, the payment of a dividend to

him becomes a mere matter of book-keeping, the amount of his

dividend being credited to his account. It is hardly to be

imagined that if the board of directors had met annually and

declared a dividend equal to the amount of the balance of the

withdrawals and a credit of such sum had been entered up

to cancel the account, this court would hold their acts nugatory,

because the cash had not been paid in by John M. Smith be-

fore the adoption of the resolution. At least, it would find

abundant ground for asserting that he was estopped from

making any such contention. Perhaps an apology is due the

Court for dwelling upon such an obviously futile claim.
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The brief intimates rather than states, as another obstacle

to the distribution of any dividend, that there were some items

of indebtedness outstanding. If the existence of debts should

forbid the declaration of a dividend a bank never could pay

one, and few other going corporations. The same obligations

were outstanding when the dividends of 1 907, 1 908 and ] 909

were declared and distributed.

Now as to whether there is any proof in the record from

which the conclusion can be drawn that the moneys appropri-

ated by John M. were in fact profits, for the appellee does not

deem it necessary to combat the doctrine that the books must

show profits and that the fact that they existed is sufficient to

warrant the distribution of a dividend.

The learned trial judge thought it ample reason for believ-

ing that there had been profits warranting dividends prior to

1907, because in that year, not shown to have been in any

way peculiar in connection with the business of the company,

a dividend of $50,000, twenty per cent, of the capital stock,

was declared and distributed. How could such a dividend

be distributed if the capital stock had been impaired to the

amount of $200,000 by the John M. Smith withdrawals?

Are we to attribute to him and the other directors a crime in

distributing this dividend, or shall we assume that the capital

stock was intact at that time.

The next year, the directors declared and paid a dividend

of $12,500,

Transcript, pages 334, 335,

and in 1909 of $50,000.

Transcript, pages 338, 339.
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The necessary deduction from these acts is that the sums

taken by John M. theretofore were taken from the profits of

the business,—not from its capital, particularly when the fact

is borne in mind that the real estate holdings of the company

increased from about 14,000 acres in 1899 to about 50,000

acres in 1907, and this, it will not be forgotten, was titled

land, not land held under contracts of purchase.

Transcript, pages 892 and 1310 (Original Record.)

The profits of the business from 1897 to 190] inclusive

were the subject of much testimony on the original hearing.

This is summarized by the appellee in her brief on the former

appeal at pages 27 and 28, and shows, as there exhibited, a

net profit for each of those years averaging $26,000. Further

comment on the subject will be found in the reply brief of ap-

pellee on that appeal at pages 27 to 34 inclusive.

The comment in the original brief was provoked by an at-

tempt made by the appellants now contending that the books

do not shoTP that there were an^ profits, at the hearing on the

main case, to show that the hooJ^s showed a net profit for the

five years from 1897 to 1901 inclusive of only 9.3% on a

valuation of $177,500.

They even produced an exhibit prepared by Mr. Hill show-

ing an average net gain annually for the period from 1896

to 1901 inclusive, of $17,867.12, the net earnings for 1896

being but $200.00.

Transcript, page 1271 (Original Record.)

It was clearly demonstrated that in this computation there
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were omitted two items of revenue, one for $31,000 and the

other of $12,089.75.

It is pretty fairly well established by the books that there

was no invasion of the capital of the company during that

period. The total net earnings for the period from 1897

to 1901 inclusive, as shown by the Hill abstract, was $107,-

002.74, and that was exclusive of the amounts omitted, as

above mentioned.

Now what were the conditions from 1901 to 1905, inclu-

sive, as compared with the preceding five year period? The

answer to this inquiry is found in the brief of the appellants

on the former appeal. It was the golden period in the his-

tory of the company, as there disclosed. Witness the fol-

lowing :

"As N. B. says, in 1905, the price of wool in those

later years was *a Godsend to Uncle John'. We ven-

ture to say that had wool and mutton remained from

1901 forward as it was then, J. M. would have been

struggling with the load to his death, and this action

would never have been thought of. Had Henry Neill

bought at $80,000—the high wool and mutton values

after 1 901 would have given him the same result, yet who
would venture to say in his case that it demonstrated a

grossly inadequate price.*'

Appellee's Brief, page 126, (Original Appeal.)

The impression might be gained from reading the brief from

which the foregoing is taken and immediately preceding the

place from which it comes, that during the first five year

period $10,000 went into land and improvements. The

testimony to which reference is made is to the effect that that

sum v/ent to those purposes annually.
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But it is suggested that perhaps the company was indebted

for borrowed money and that the sums appropriated by John

M. ought to have gone to take up the company notes, and,

being needed for that purpose, can not be regarded as profits

though he appropriated them as such. But the record will

permit no such speculation. The books of the only bank with

wh/ch the company was doing business during the period under

consideration were produced and they confined the testimony

of Flatt to the effect that this sheep company, in conformity

to the custom of companies doing a similar business, began

borrowing money each year about the month of December

and continued to borrow to carry on its operations until the

money for the wool came in, depending on the time when the

sale was made, from May to August.

Transcript, page 1 1 4.

The company's loan account with the bank appears in the

record.

Transcript, pages 1274-1275 (Original Record.)

Another item of testimony on this branch of the case.

The money transactions of Mrs. Smith after the death of

her husband were inquired into on the accounting. It was

disclosed that by the time the testimony in this record was

taken in the month of May, 191 1, she had drawn out from

its funds, over and above what had been paid to her as divi-

dends, since the death of John M. about $67,000.

Transcript, pages 118, 119,

as shown by the books. But the books omitted drafts which

she had made aggregating $16,797.95, proof of which was



— 54—

made on the cross-examination of Flatt from the evidence of

the stubs of the checks.

Transcript, pages 605-606, 616, 618.

It will be interesting to the court to know that every one of

the checks thus omitted from the books and $26,000 odd more

were appropriated by Mrs. Smith after the decree of this court

was entered adjudging that the appellee was entitled to her

stock.

The decree was entered in this court on October 10, 1910,

and five days after she drew out the $26,000 referred to.

Transcript, page 95,

the other items, at intervals thereafter, two of which aggre-

gating $8000, being represented by checks upon the

company funds issued to her attorneys, in payment for

services rendered in this litigation. These attorneys are thus

shown to have been paid out of the funds of the Smith

Brothers Sheep Company, the money that equitably belongs

to this appellee being used to fight her in this and in the lower

court.

The items of $6000 shown by the books to have been drawn

out by Mrs. Smith on October 15, 1910, went to N. B. Smith

in part payment for his stock sold to Mrs. Smith.

Transcript, page 1 1 8.

The other item of $20,373.32 went, as shown, to Flatt

on the purchase of his stock by Mrs. Smith. It was not

cash. She turned over to Flatt on that day, as cash, a mort-

gage which the company held for that amount securing the

purchase price of a tract of land sold by the company to one
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Berg, referred to in the entry, laying hands on the property

of the company and applying it in payment of her private

indebtedness.

Transcript, page 608.

Now to return. The circumstance of there having been a

dividend declared and paid in 1907, 1908 and 1909 and none

in 1910 being adverted to as well as Mrs. Smith's stock pur-

chases, the following was brought out;

"Q. When was that transfer made?
A. Well, that might have been in December, 1909,

or it might have been the fore part of January in 1910.

Q. That possibly accounts for the withdrawal of this

large sum by Mrs. Smith at that time?

A. That would account for that.

Q. Apparently buying this stock with the money of

the company?
A. Yes, sir; that is, she was borrowing money, tak-

ing money from the company and paying it; and I think

there was a six thousand dollar item there she paid N. B.
Smith probably.

Q. Of course, having drawn sixty-seven thousand

dollars out, she v/ould not have been able to declare a

dividend?

A. If the business had been as prosperous as it had
been we would.

Q. If she had not drawn this money out you would
have been able, then, to have declared a dividend?

A. Yes, sir."

Transcript, pages 118-119.

If the business had been as prosperous in 1910 as it has been

theretofore, the company, according to Flatt, would have been

able to pay a dividend notwithstanding Mary M. Smith had

drawn out the better part of $67,000 during the year. It

will not be difficult for the court to reach the conclusion arrived

at by the lower court that the withdrawals made by John M.
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Smith came out of the profits of the business, not out of the

capital.

The foregoing from the witness Flatt is offered together

with all the other evidence above referred to, to rebut the in-

ference attempted to be drawn from the oft-quoted testimony

of the same witness to the effect that
*

'there was no money to

pay dividends."

Of course, the idea intended to be conveyed was that John

M. having drawn out the available cash, there was no more

out of which dividends could be paid. If the statement is

to be regarded as a declaration to the effect that there were no

profits, it is contradicted by other portions of his own testimony

as well as by evidence of a more highly persuasive character,

giving rise to a conflict of evidence which the Master and the

lower court resolved in favor of the appellee.

II. THE SUBJECT OF "DEBTS"
OR "DIVIDENDS" IMMA-

TERIAL.
If, however, the Court should arrive at the conclusion,

that the proof does not establish sufficiently either that there

were profits available for distribution, or that the moneys ap-

propriated by John M. Smith were not appropriated by him

as profits, or that his representative is not estopped from as-

serting that they were not, the decree ought not to be reversed.

The Master and the Circuit Court found that the profits

warranted the withdrav>^als and that they were actually made

as "dividends" or profits upon the stock, or that the appellants
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were estopped from asserting the contrary, and the findings

thus made will be adopted by this court unless contrary to the

clear weight of the evidence.

Last Chance v. Bunker Hill. 131 Fed. 579, 587-588.

But the appellee insists, as she insisted at the time the sub-

ject of the interlocutory decree was under consideration by

the court, that she should have such a decree as was awarded

her, whether the moneys appropriated by John M. Smith are

to be regarded as dividends which were set off to him by the

act of the company, or whether they are to be regarded as

trust-funds in his hands, the moneys of the corporation of which

he was an officer, which he appropriated to his own use. As

perhaps a better exposition of the position of counsel for ap-

pellee at that time than the comment upon it in the brief of

appellants, a part of a brief furnished to the court in con-

nection with the application for the interlocutory decree, copy

of which was furnished appellants at the time, is here quoted

as follows:

"The contention that no accounting can be had for

moneys of the corporation appropriated by the deceased

Smith and his v/ife, after his death, except in so far as

dividends have been declared, cannot be sustained. Even
though it should be admitted that until a dividend is

declared the complainant has no legal title to any moneys

of the corporation appropriated by the officers thereof,

still that is no reason for denying to them direct relief

in this action for the misappropriation. As the position

of the counsel for the defendants is understood, it is that

there is no right of accounting, even on behalf of the de-

fendant corporation, on account of the appropriation of

its funds, and that accordingly there can be no decree
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in this proceeding on behalf of the complainant that the

defendants account to and pay ov^r to the corporation

whatever of its funds have come into their hands. As
w^e understand the contention, it is that by the appropria-

tion of these moneys the defendants simply became com-
mon debtors of the corporation, and it must proceed to re-

cover in an action at law. Then having recovered these

moneys in an action at law, dividends must be declared in

the discretion and judgment of the directors of the cor-

poration, and then, and not until then, will the complain-

ant be able to assert any right to these funds. In other

words, it is asserted that all the complainant can secure

in this proceeding is a decree adjudging her to be the

owner of the stock, and awarding it to her upon the re-

payment of the purchase price v/ith interest, and possibly

an accounting again: t the defendants with respect to any
amounts paid to them upon dividends actually declared.

Owning practically all of the stock, it would be an idle

formality to declare a dividend. The complainant

would, upon that theory, having obtained her stock, be

obliged to go to the defendants, who have been found

to have conspired to defraud her of her rights, and ask

them to institute an action in the name of the Smith Bros.

Sheep Company against Mrs. Smith, as executrix of

the estate of John M. Smith. Of course the:/ will refuse

to do so. Then the complainant must commence an-

other action as a stockholder, reciting her demand and

the refusal of the company to act. She eventually pre-

vails in that action and the amount misappropriated is

turned into the treasury. Then she asks that a dividend

be declared, but of course after this heated and pro-

tracted litigation there will be no hurry to comply with

her request, and in all reasonable probability she v/ill

be obliged to institute a third action to compel a dis-

tribution of a dividend. It would be a reproach to

equity if it was comoelled to put the complainant to all

this circuity of action. It is subject to no such reproach.

The authorities abundantly justify the decree asked

for, namelv, that the money appropriated by John M.
Smith and his wife as his successor be regarded as in the

nature of dividends naid to them, they holding com-

plainant's shave in trust for her. The subject is con-

sidered and the oractice observed bv the complainant

herein in the drafting of the decree justified in
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Brown V. DeYoung, 47 N. E. 863.
Eaton V. Robinson, 29 L. R. A. 1 00.

Jenkins v. Bradley, 80 N. W. 1025.

SpauWing V. No. Mil. Co., 81 N. W. 1064.

Von Arnim V. A. T. W., 74 N. E. 680.

Pendery V. Garleton, 87 Fed. 41.

The procedure is founded on elementary maxims of

equity, among others this,
—

*Equity regards that as done
v/hich ought to have been done.'

The defendants certainly cannot complain of the de-

cree because it proceeds as though dividends were de-

clared annually, whereas none were declared. They
have no right to lay hands on one dollar of this property

with a view to appropriate it to their own use, except divi-

dends had been declared. The very cases to which
they appeal convict them of the fraudulent misappropri-

ation of these funds, except upon the theory that they

were paid to them as dividends. They cannot take ad-

vantage of their own wrong in having appropriated these

moneys without first having gone through with the for-

mality of declaring dividends.

Another fundamental rule of equitv is that equity

abhors a multiplicity of actions. Another is that having

once obtained jurisdiction, equity will retain a suit and
will not relegate a litigant to another suit to obtain the

redress which can be given in the action before it."

Most of the caces last above referred to were actions brought

by a minority stockholder asserting a right of the corporation

to recover moneys appropriated by faithless directors in control

of the corporation. The court gave the complainant direct

relief by awarding to him his proportionate share of the fund

instead of directing the payment into the treasury of the com-

pany, and relegating the complainant to another action to com-

pel the distribution of a dividend if the directors should decline

to declare one, and then possibly a third to get the dividend

when it v/as declared.
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Eaton V. Robinson, supra,

will elucidate the idea upon which all the decisions rest. The

following is from the opinion in that case.

"The prayer of the bill is for an accounting both with

the company and the complainants and that the respond-

ents may be decreed to pay over such sums as shall be

found due, to the company or the complainants. This

prayer is broad enough to entitle the complainants to a

decree for the payment of their share of the moneys

wrongfully appropriated as salaries. We think that re-

lief in this form is appropriate to the circumstances of the

case and a better form than to require payment into the

treasury of the company, and thereby, perhaps, make it

necessary for the complainants to resort to another bill

to compel the payment of a dividend. Similar relief in a

somewhat similar case was granted in Fougeray v. Cord,

SON. J. Eq. 185.'\

In Spaulding v. North Milwaukee Co., supra, the court, re-

ferring to

Jenkins v. Bradley, supra,

said:

"The proposition was recognized that, while the ac-

tion is ostensibly to recover what is due the corporation,

yet when all parties are before the court the forms may
be brushed aside, and the rights of those individual bene-

ficiaries, who would be entitled to the m.oney after it was

recovered by the corporation, be protected and enforced.

There, after establishing such right of recovery in the cor-

poration, and finding that certain of the stockholders,

beneficiaries, had settled and released their rights, the

court computed the amount which, paid from the defend-

ants to the plaintiffs, v/ou!d accomplish the sam.e ultimate

result as the payment of the whole recovery into the cor-

porate treasurv, and its distribution out again. The
same thine can be done here."
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Von Arnim v. American Tubeworks, supra,

the views of the court were expressed in the following language

:

"The plaintiffs* cause of action is founded upon the

right of the corporation itself to recover for the misappro-

priation of its property by the deceased. If any of the

defendants are finally held liable to make restitution,

generally reimbursement would be made not to the plain-

tiffs, but to the corporation, which always is a necessary

party to such suits, though, where the exigencies of the

case require it, and to avoid circuity of action, a stock-

holder may be granted individual relief in the same suit.

Pratt V. Bacon, 10 Pick. 123, 126; Dewing v. Perdic-

aries, 96 U. S. 193, 198, 24 L. Ed. 654; Eaton V.

Robinson ubi supra; Laurel Springs Land Co. v. Foug-
eray, 50 N. J. Eq. 756, 26 Atl. 886; Miner v. Belle Isle

Ice Co., 93 Mich. 97, 53 N. W. 218, 1 7 L. R. A. 412."

The pleadings are ample in their scope to justify awarding

appropriate relief to the appellee on the basis of these cases.

The application to amend was made to avert the contention

that they were not. There was no necessity to aver either ap-

propriation or misappropriation of any of the funds by John

M. Smith. The appellee, as a stockholder, was entitled, in

view of the manner in which John M. Smith had made himself

the master of the corporation, as detailed therein, to have an

accounting, from him of his management of its affairs. If an

agent appropriates the property of his principal it is not neces-

sary to allege, in an action to recover it, that the agent has

derived large profits and revenue from the property, stating

the amount received. The principal may not know and

usually would not know how much profit has been made or

what income the property has produced, or that it has produced

anything. It is sufficient for him to aver the appropriation of
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the property and to demand its return and ask that the de-

faulting agent account for all profits which he may have made

by the use of the property.

III. THE CREDIT SIDE OF THE
ACCOUNT.

Here again the appellants make no claim of any injustice

done them, that in right and equity the John M. Smith estate

ought to have eight per cent, on $85,000, from the 8th day

of February, 1889, on $10,000, and from the 27th day of

April, 1889 on $75,000. But they claim that by reason of

certain technical rules of law the court can not do otherwise

than give them this interest.

Let the situation be thoroughly understood. The court

will recall that the $85,000 turned over, as above, to N. B.

Smith, was borrowed at the Union Bank by John M. pur-

suant to a plan entered into between the two named by which

John M. was to be appointed guardian of the children, that

the estate would be speedily closed, and the moneys thus paid

by John M. turned back to him as guardian, when he would

utihze them to take up his notes. This plan was carried out.

N. B. turned back to John M. $82,170.20 of the $85,000,

the difference being his commission on the sale withheld by him

and $664.2 ] which was used in settling up the estate. Really

the money never left the bank at all, as shown on the former

hearing. The certificate of deposit and the check representing

the $82,570.20 were turned over to John M. on June 14,

1899, and on June 1 7, he took up his notes at the bank for the
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$85,000 with them, the difference being made up either by a

note of the Sheep Company or his own note afterwards taken

up with the company money.

See Brief of Appellant (on former appeal), page
23.

Then in the month of December, 1900, eighteen months

thereafter, John M. procured the order from the judge author-

izing him to borrow the funds of the estate at three per cent,

and he thereafter charged himself with interest at that rate and

settled with the wards on that basis.

Now in the adjustment of the accounts he, no not he, but

the representative of his estate by her counsel, is demanding

interest at eight per cent, on the $85,000 from the time the

pretended payment was made to N. B. Smith as Executor; and

is demanding the return as a part of the $85,000 of

the $2,161.49 that was withheld out of it by N.

B. Smith as his commission as executor for making the sale.

Transcript, page I 138 (Original Record),

and interest on that sum at eight per cent. Worse than that, by

the **account" which the appellants filed in response to the

order of the Master, they are claiming eight per cent, interest

on the three per cent, interest with which John M. charged

himself in his account, from the dates he so charged himself.

Transcript, pages 382, 383.

The main justification for this claim rests upon the idea that

John M. Smith, in his individual capacity, who dealt with N.

B. Smith, Executor, was quite a different person from John

M. Smith, guardian, who made settlement eventually with the

appellee and other wards.
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Of course the judgment of this court means that the whole

transaction was a fraud; that there was no real payment of

$85,000 by John M. Smith to N. B. Smith and that the pro-

ceedings by which John M. became guardian were a part of

the scheme to defraud the minors and that N. B. Smith was

privy to the fraud. Being such, John M. Smith can not interpose

his character as guardian to claim more than in equity belongs

to him. The Master took each item of money which actually

went from John M. Smith to the appellee or that was paid out

by him on her behalf. He calculated eight per cent, interest on

each of these amounts and charged her with the sum of them all.

Then he found that of the difference between $85,000 and

$82,1 70.20 which was turned back to John M. Sm.ith, N. B.

had used a part to cover the expenses of the administration and

the remainder he had appropriated as his commission for effect-

ing the sale. He charged the appellee with her share of the first

mentioned amount with interest at eight per cent..

Transcript, page 20,

but declined to give John M. credit for anything N. B. re-

tained as compensation for making the sale which the court

had held fraudulent. It is the action of the court in approv-

ing this adjustment of that side of the account which provokes

the fine sarcasm characterizing the part of appellants' brief

dealing with this feature of the case.

But it is claimed that the bill tenders the restoration of the

one-third part of $85,000 with interest thereon from the dates

named. The brief adverts to some indubitable rules appli-

able to a tender biit does not canvass the legal proposition here
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presented, which is this: If one, in his bill, offers as a condi-

tion of rescinding or obtaining a decree of specific performance

a greater amount than the defendant is entitled to, or to do more

things than he can call for, as a condition of rescission or prece-

dent to performance, and the case being litigated the decree

requires the complainant to pay all he ought in good conscience

to pay or to do all the things that in equity he ought to do, can

the defendant object to the decree, or have it reversed on ap-

peal because, although he has all he is entitled to, he has not

as much as the complainant offered to give him on instituting

the suit?

Whatever may be the rule at law, in equity, however, it

seems that the court is not obliged to find a greater amount due

than that shown by the evidence, merely because of a tender of

such greater amount.

21 Ency. of PI. & Pr. 586.

The tender in the bill is held to be **a technical matter, serv-

ing no substantial purpose, because, in the judgment given in

such an action (to redeem,) the court always provides that re-

demption can only be had upon payment of the amount found

due. * * * The tender or offer is not needed to put the

mortgagee in default; and, if made, no relief can be based

thereon as the rights of the parties are not changed thereby,

and independently thereof, are always taken care of and

regulated in the judgment.*'

Casserly v. Witherbee, 1 19 N. Y. 522.

Modern cases in abundance hold that it is not even neces-

sary to make any offer in a bill to rescind, as the court will
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grant the relief only on condition that equity is done by the

complainant.

24 Am. & Eng. Ency. 621-622.

If the decree should be reversed for any such cause, leave

would certainly be given to the appellee to amend her bill

by withdrawing the offer made therein, and offering in lieu to

pay to the appellant estate such sums as may have been actu-

ally paid to her, or on her behalf by John M. Smith on account

of the pretended purchase by him of the stock and to do what-

ever else or otherwise the court should find she ought, in equity,

to do.

And if such an amendment is necessary to sustain the decree,

this court will, as courts of equity often do, regard the amend-

ment as having been made.

IV. ALLEGED IMPROPER ADMIS-
SION OF McNAUGHT'S BOOKS.
The record, likewise, renders it unnecessary to canvass the

authorities collated in the brief of the appellants on this branch

of the case.

In the first place it was expressly admitted by the counsel

on the original hearing that the entries in the Sheep Company

books constituting the John M. Smith account are correct, it

being contended only that the entries do not all represent

moneys drawn by John M. Sm.ith for his private use.

This is the record:

**By Mr. Scallon.—When we gave counsel at our

previous session a memorandum of the books which we
would need we didn't suppose there would be any ques-



•Jl

tion about the correctness of the books kept by them, or

the items appearing in the account of Mr. John M. Smith;
and not wishing to put too large a burden on the parties

we didn't call for the day-books or journals, but we now
will have to call for those, and the checks corresponding

to these entries here, unless it be admitted that these en-

tries are correct.

"By Mr. Wallace.—V/e will admit that the entries

are correct, but we don't admit they represent moneys ob-

tained by John M. Smith for his private benefit. We
will say to you that we propose to have a complete ab-

stract of that entire account from start to finish produced,

and every check, and shov/ what every item was paid out

for. It will tell the story from start to finish. Since

the account has been put in we feel that it is up to us

to do this."

Transcript, pages 339-340 (Original Record.)

In accordance with the promise made by counsel for the

appellants Exhibit 73 was introduced, showing: "Items in

Jno. Smith Axcount which are Company Matters."

Transcript, page 1260 (Original Record.)

Inasmuch as these charges were made against John M.

Smith, the counsel then recognized, upon principles hereafter

to be considered, that the only way John M. could escape

liability for any of them was by showing that they, in truth,

were not drawn to meet personal obligations or for private use,

but actually represent moneys paid out or drawn for the com-

pany account.

Here is a solemn admission by counsel that the entries in the

account correctly represent moneys drawn by John M. Smith,

but the right was reserved to show that not all the sums were

taken for private use.

The books of the company were admissible in connection

with this admission of counsel, if on no other ground.
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the Neill offer, N. B. wrote to John M. that he (John M.)

was then indebted to the Company $13,839.35, as he had

been advised by McNaught,

Transcript, page 1 1 77, (Original Record.)

as he had been.

Transcript, page 1215 (Original Record.)

That is the exact amount shown by McNaught's books to

be due at that time, so that, as to the books prior to December

31,1 898, the error of admitting them, if error there was, was

without prejudice. The amount of John M.'s indebtedness

at that time is established by his failure to deny the state-

ment made to him at that tim.e by N. B. concerning his in-

debtedness—his silence being an admission.

But the books were unquestionably admissible regardless of

these features.

The estate of John M. Smith was required by the decree

of this court to account to the appellee. She was not to dig

into his private affairs and his private papers to find out whether

he had not derived profits out of the stock in question, nor was

his representative permitted to stand off and indifferently tell

the appellee to discover what she could. A trustee is

obliged to keep accounts. This court has held that John M.

Smith was the trustee of this stock for the appellee, his cestui

que trust, from the time he pretended to buy it. It was in-

cumbent upon him to keep books and to render an account of

his stewardship from them. No account was made. No

books were produced. No one knew of any books or ac-
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counts showing any transaction had between John M. Smith

and the company, save the company books. Prior to 1899

and since 1897 he had managed the company with a sway

almxOst, if not quite, as absolute as thereafter. Transcript,

page 790 (Original Record) . Its transactions were

under his immediate direction. He was the presi-

dent and a director of the company and its general manager.

He controlled all its financial affairs. During that period when

he was handling the money of the company, he sustained the

relation of trustee to it, and the other stockholders, at least so

far as that he was required to see that books were kept show-

ing how he handled the moneys of the company, and particu-

larly the moneys which he, himself, drew out. He had his

brother-in-law, McNaught, keep the books, that were before

the court. They were, under the circumstances, as much

his books, the books by which he discharged his personal obli-

gation to keep accounts, as they were the company books.

McNaught was not produced, neither was his deposition taken.

Under these circumstances it is submitted the books were the

best evidence obtainable by the appellee as to what John M.

Smith had drawn from the company and were admissible

against him. The action of the lower court in approving the

admission of these books is fully justified by

San Pedro Lumber Co. v. Reynolds, 121 Cal. 74,

where books kept by a book-keeper who acted under the

direction of the general manager of a corporation, were held

admissible to establish a claim against the latter, the court say-

ing in the opinion:
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"Here the positive duty was cast upon Reynolds, not

alone under the general laws of agency (Mechem, Ag.
Sec. 528) , but expressly by the terms of his employment,

to cause to be kept proper books of account. These
books are offered by him to the corporation as

containing an accurate and faithful record of his

stewardship. In addition to being the corpora-

tion's books, they are the agent's accounts. They
are statements—declarations—of the agent as to the man-
ner in which he has transacted the business of his prin-

cipal, and of the disposition which he has made of the

property instrusted to him. They are admissible against

him, as are any declarations or admissions of a party

going to a matter in issue. * * * *

"In Neilson v. Crawford it was held that, in an action

brought by a creditor of a corporation to recover on the

stockholder's liability for his proportion of an indebted-

ness to the corporation, the books of the corporation were

not admissible in evidence in behalf of the plaintiff to

prove the indebtedness; but in McGowan v. McDonald,
1 1 1 Cal. 57, 43 Pac. 418, a contrary rule is announced,

and it is said that any evidence competent to establish

the liability of the corporation would be competent to

establish the liability of the stockholder. However, as

has been said and shown, the case is not in point; for

Reynolds, as agent, was charged with the duty of keep-

ing and presenting to his principal correct accounts, and

the accounts which he kept were admissible as prima facie

evidence against him. 2 Whart. Ev. Sec. !333;

Mechem, Ag. Sec. 100; 1 Greenl. Ev. Sees. 150-154."

To the same effect speaks the Circuit Court of Appeals of

the Eighth Circuit in

Bacon V. United States, 97 Fed. 35.

The question presented by the objection made to the intro-

duction of the testimony under consideration is not the much

debated one as to whether the books of a corporation may be

admitted to bind a stockholder or a director, as is made clear

by the opinion in the case last referred to.



It might be questionable as to whether the books of the

Southern Pacific Railway Company are admissible to charge

a stockholder who has no part in the management of the busi-

ness affairs of the company on a transaction with the company,

or even a director whose participation in its affairs is limited

to occasional attendance on meetings of boards of directors.

This is a case in which the president, the managing director,

who handled the finances of the company, under whose im-

mediate direction the book-keeper, who was his brother-in-law,

worked, is called upon to account to a stockholder as trustee

for profits on the stock. It is a case of one compelled to keep

an account of all of his transactions with the company and to

exhibit to his cestui que trust such books, and nothing avail-

able and no other account kept except such as the bookkeeper

kept purporting to be a daily record of the transactions of the

manager with the company.

On the bald question of the admissibility of corporate books

to charge a director or stockholder an authoritative adjudi-

cation is

Hurv/itz V. Gross, 5 Cal. App. 614, 91 Pac. 109,

in the opinion in which, after referring to authorities on the

line of those cited in appellants* brief, with the following in-

troduction :

"Questions relating to the correctness and accuracy of

books sought to be introduced in evidence have generally

arisen in cases where the books are introduced on behalf

of the party keeping them, and are in the nature of self-

prepared and self-serving declarations. They were permit-

ted to be introduced at common law only because the party

could not testify in his own behalf, and, when parties to an

action were first permitted to testify, it was held by some of
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the courts that the books of a party could no longer be

admitted in evidence,"

the court continues

:

**We think, however, that a different rule should be
applied to the books here under consideration from that

which is applied to the books of a party to the litigation

producing them to serve his own purpose and aid

his own claim. The exhibits here admitted are the rec-

ords of the business transactions of a corporation required

by law to be kept by all corporations for profit. Civ.

Code, Sec. 377. They constitute the *memory* of the

transactions of the corporation. Having been pro-

duced as the regularly kept and original books of the

corporation, identified as such by their proper custodians,

they are admissible in evidence. City Sav. Bank v.

Enos, 135 Cal. 1 72, 67 Pac. 52.''

Section 377 of the Civil Code of California, referred to by

the court in the extract above quoted, is identical with Section

540 of the Montana Civil Code, which provides, among other

things, that

**A11 corporations for profit are required to keep a

record of all their business transactions.*'

And by the Penal Code, the making or omission of

entries by any agent of a corporation with intent to de-

fraud is made a crime.

Section 987, Penal Code of Montana.

Even in the absence of such a statute authorities in abund-

ance hold that the books of a corporation are admissible at

least against those stockholders who have the power of super-

vision and inspection. A recent compilation says that the

weight of authority favors the admission of such testimony.

2 Ency. of Evidence, 678.

See also

Cook on Stock, (4th Ed.) 727, note. :
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Among other cases supporting this view are

Montgomery v. Exchange Bank, 6 Atl. 1 33.

Diehl V. Adams Co. Ins. Co., 98 Am. Dec. 302.

Dows V. Naper, 91 III. 44.

Under the modern rule entries in all books and records kept

in the regular course of any business, notably train sheets kept

by a railroad despatcher, are admissible in proof of the facts

recited in them, and, without further proof of the correctness

of the entries when the person who made the entries is dead or

beyond the jurisdiction of the court.

Donovan v. Boston etc. R. R., 33 N. E. 583.

Firemen's Ins. Co. v. Seaboard R. Co., 107 Am St.

517.

McNaught was shown to be in Oklahoma.

Transcript, page 102.

This appeal has no merit in it. It is presented only to

embarrass the appellee in securing the fruits of the

judgment awarded to her by this court a year and a

half ago. It is justifiable upon the facts disclosed by this

record to say that the cause is carried here at this time on

moneys of the company embezzled by the appellant Mary M.

Smith, which ought to have been distributed as a dividend.

She had no right, nor can she make any plausible pretense of a

right, after the decree of this court was entered, to convert a

dollar of the moneys of this company, except pursuant to a

resolution of the board of directors declaring a dividend out

of which the share of the appellee should have been either paid

to her or credited upon the amount required by the decree to
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be paid by her to the estate. Mary M. Smith could not have

conceived that her acts in appropropriating the moneys of the

company just as her husband had done prior to 1 907 v^ere jus-

tifiable either in law or in morals after this court had announced

that the appellee was entitled to her stock and to an account-

ing. The Court is justified in believing, as the fact is, and

as was disclosed by a later hearing on an application for a re-

ceiver, that the plundering of this corporation by the appellant

Mary M. Smith did not cease at the time the testimony on the

accounting took place.

As intimated heretofore, the Master and the Court were

more than generous to Mrs. Smith in stating the account. Not

a claim made on behalf of the estate, not conceded unequivo-

cally to be unfounded, was disallowed. No contention is

made by Mrs. Smith that the estate is by this decree compelled

to pay the appellee one penny that it could justly escape pay-

ing to the company for eventual distribution to her. Her

only claim is that the appellee ought to be required to go

through a lot more litigation before she gets it; that the court

ought to require her to go out and borrow $48,949.81,

(See Appellants' Statement of Account, Transcript,

page 382)

and pay it to the estate, and then bring an action to recover

from the estate and the delinquent directors of the corpora-

tion for distribution the amounts of the John M. Smith with-

drawals, with interest.

The opportunities before the appellee to borrow any such

sum are best gathered from the affidavit of the counsel for

appellants filed in this court in the proceedings to vacate the
I

41
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stay order, referred to hereafter, in which it is set forth that

a banker, famiHar with the company's affairs, in view of the

pending htigation, would not loan $10,000 on the stock of

the appellee.

Thus the appellants hope to nullify and circumvent the

judgment and decree of this court, utilizing the poverty of the

appellee to enable them to hold what they secured by the

fraud this court condemned and thought it had effectually

blocked.

The procurement from this court, in connection with this

appeal, of a stay suspending the delivery of the stock awarded

to appellee by its original judgment, an order that was prop-

erly set aside by the court on its attention being directed to

the facts of the case, was in keeping with the purpose charged

herein against the appellants.

The case emphatically calls for the imposition of the pen-

alty in case of an appeal merely for delay, prescribed by Sub-

division 2 of Rule 30 of this court.

The appellee asks that the decree appealed from be affirmed

and that such penalty as will effectually deter a repetition of

the present proceeding be imposed.

Respectfully submitted,

WILLIAM SCALLON, T. J. HOOLAN and

WALSH & NOLAN,
Solicitors for Appellee.




